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In the District Court for the District of Alaska, 
Division Number One at Juneau 
Civil Cause No. 6356-A 


NEW ENGLAND FISH COMPANY, a Corpora- 
tion, and WARDS COVE PACKING COM- 
PANY, a Corporation, for Themselves and All 
Others Similarly Situated, 

Plaintiffs. 


AWS\c 


GEORGE VAARA, ANTHONY ZORICH, 
RALPH J. RIVERS, as the Emplovment Se- 
curity Commission of Alaska, and R. FE. 
SHELDON, Director and Chief Executive 
Thereof, 

Defendants. 


COMPLAINT FOR INJUNCTIVE 
AND OTHER RELIEF 


For cause of action against defendants, plaintiffs 
complain, and allege as follows: 


I. 

That plaintiff New England Fish Company is a 
corporation organized and existing under the laws 
of the State of Maine, and authorized to do busi- 
ness in Alaska, and it was so authorized at all times 
mentioned herein, and it is duly qualified as a cor- 
poration doing business in Alaska, and it has filed 
its annual reports and paid all corporation license 
fees required to do business in the Territorv; and 
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that plaintiff Wards Cove Packing Company is a 
corporation organized and existing under the laws 
of Alaska, and authorized to do business therein, and 
it has filed the annual reports required by law and 
paid all corporation license fees due the Territory. 


HH. 

That plaintiffs are members of an association 
known as the Alaska Salmon Industry, Inc., and 
they bring this action on their own behalf and on 
behalf of all other members of the Alaska Salmon 
Industry, Ine., which itself is a corporation duly 
organized and composed of member corporations, 
who are all contributors to the Alaska Unemploy- 
ment Compensation Fund hereinafter mentioned, 
and on behalf of all others similarly situated. 


J 

That plaintiff New England Fish Company is now 
and has, for many years, been engaged in Alaska 
in the business of catching, purchasing, canning, 
freezing and shipping fish, including salmon and 
halibut in Alaska, and it has an annual payroll in 
Alaska of Approximately $842,501.02, and it is sub- 
ject to the provisions of Chapter 4, Session Laws 
of the Extraordinary Session of the Alaska Legis- 
lature of 1937, as amended by Chapters 1 and 51. 
Session Laws of Alaska, 1939, and Chapter 40, laws 
of 1941, Chapters 8, 20 and 50, laws of 1945, Chap- 
ter 32, laws of 1946, Chapter 74, laws of 1947, and 
Chapter 112, laws of 1949 (Sections 55-5-1 to 
59-5-20, inclusive, ACLA 1949), known and desig- 


fod 
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nated as ‘“‘Alaska Unemployment Compensation 
Law”’; and that plaintiff Wards Cove Packing Com- 
pany 1s now and for many vears has been engaged 
in the business of catching, purchasing, canning and 
shipping fish and fish products in Alaska, and it 
has an annual payroll of approximately $192,598.82. 
and it is subject to the provisions of all the above- 
mentioned laws of the Territory. 


IV. 

That the statutes above mentioned are enforced 
and their provisions are required to be adminis- 
tered by a commission which is referred to and 
designated as ‘‘Unemployment Compensation Com- 
mission of Alaska,’’ but the name of the Commission 
was changed by the provisions of Chapter 53, Ses- 
sion Laws of Alaska, 1949, to ‘‘Employment Se- 
curity Commission of Alaska.’’ That the defendants 
George Vaara, Anthony Zorich and Ralph J. Rivers 
constitute the present Employment Security Com- 
mission of Alaska, and they are the duly appomted 
and acting members thereof; and the defendant, 
R. K. Sheldon, is the director and chief executive 
of the Commission. 

NV 

That plaintiffs have made payments to the 
Alaska Unemployment Compensation fund as re- 
quired by the statutes hereinabove mentioned since 
the date of the passage of Chapter 4, Laws of the 
Extraordinarv Session of the Alaska Legislature, 
1937, and they have received certain experience 
rating credits against their required payments, from 
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July 1, 1947, until June 30, 1950, as provided by 
Chapter 74, Session Laws of Alaska, 1947 (Sec. 
51-5-5 ACLA 1949); that during the period from 
July 1, 1949, to July 1, 1950, the total amount of 
$5,101.72 was paid in cash by New England Fish 
Company and $17,645.82 was applied against credits 
which had been assigned to plaintiff New England 
Fish Company in accordance with the terms of the 
statute; and that during the year 1949, the total 
amount of contributions paid by the Wards Cove 
Packing Company in cash was $886.89 and the total 
amount of credits assigned and used bv it was 
$4,313.28. 
VI. 

That Section 51-5-5 ACLA, 1949, as amended by 
Chapter 112, Session Laws of 1949, requires plain- 
tiffs, and all other employers in Alaska, to pay 
into the Alaska Unemployment Compensation fund 
2.7 per cent of its payroll for each quarter vear, 
and Chapter 74, Session Laws of Alaska, 1947 (See- 
tion 51-5-5, ACLA, 1949), sets up certain credits 
against these payments according to a formula 
therein contained, and it requires the defendants 
to compute the credits and notify the employers, 
including the plaintiffs, of the amount of the credits, 
and to give all employers, subject to the provisions 
of the law, including plaintiffs, the benefit of the 
eredit due, thereby reducing the amount of cash, or 
money contribution required to be paid, until the 
total amount in the Unemployment Compensation 
Trust Fund falls below four times the amount of 
contributions paid on or before the cut-off date, 
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hereinafter mentioned, for the preceeding calendar 
year, or below 60% of the contributions so paid for 
such calendar year. 


VI. 

That ‘‘contribution’’ is defined in the law as 
‘‘money payments to the Alaska Unemployment 
Compensation Fund required by this Act’’ (Section 
d0-9-1, ACLA, 1949). 


VITAL. 

That the defendants established a ‘‘cut-off’’ date 
as it is defined in the law, as of March 15, 1950, and 
notified all employers, including plaintiffs, that no 
more credits would be granted after July 1, 1950, 
and that none could be used after that date under 
the provisions of Chapter 74, Session Laws of 
Alaska, 1947 (Section 51-5-5, ACLA, 1949), and the 
Commission issued a bulletin and order to that 
effect on April 28, 1950. 


IX. 

That at the ‘‘cut-off’’ date as established by de- 
fendants on March 15, 1950, there was in the Trust 
Fund, which would be the “‘surplus”’ as defined in 
the law, the sum of $9,397,006.93, and the total con- 
tributions by all employers during the preceding 
vear amounted to $1,370,519.14, so that at the ‘‘cut- 
off’? date aforesaid the amount of surplus in the 
fund exceeded four times the contributions by 
#3,914,930.37, and it greatly exceeded 60% of those 
contributions. 
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xe 

That plaintiffs have credits due them for the last 
half of 1950 and they will have further credits due 
for the first six months of the year 1951 in exeess 
of a total sum of $10,000.00 for New England Fish 
Company and in excess of $4,000.00 for Wards Cove 
Packing Company, but that since these credits are 
computed by defendants according to a formula 
set up in the law for their use involving certam 
classifications and percentages applied thereto, 
plaintiffs have no means of determining the exact 
amount thereof, and the ‘cut-off’ date was estab- 
lished and credits discontinued by defendants con- 
trary to law, and the aforesaid order of the 
Commission of April 28, 1950, 1s void. 


XI. 

That on August 28, 1950, application was made 
in writing to defendants on behalf of plaintiffs and 
all others similarly situated, to rescind the order 
fixing the cut-off date as of March 15, 1950, and to 
restore the credits due plaintiffs and other em- 
plovers for the last two quarters of 1950 and for 
the first six months of the year 1951, but the appli- 
cation was denied by defendants. 


UL, 

That, unless enjoined by the court, defendants 
threaten to and will deny to plaintiffs and all others 
similarly situated, any and all credits due them for 
the quarter ending September 30, 1950, and they 
will he obliged to pav to defendants during the 
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mouth of October, 1950, and, also, during the months 
of January, April and July, 1951, large cash con- 
tributions amounting to many thousands of dollars, 
which are not due under the law, and which cannot 
be recovered or credited against future contributions 
due from them, and defendants threaten to and 
will enforce the aforesaid order of April 28, 1950, 
unless enjoined by this court. 


JOUR 
Plaintiffs will suffer irreparable injury by the 
acts of the defendants aforesaid, and they have no 
plain, speedy or adequate remedy at law, and no 
remedy whatsoever except through the intervention 
of a court of equity. 


Wherefore, plaintiffs pray: 


16 

That the court issue herein an order and manda- 
tory injunction directed to defendants, ordering and 
commanding them to compute and assign to plain- 
tiffs and to all others similarly situated, the credits 
due them under the provisions of the statutes herein 
mentioned and under the provisions of Chapter 
74, Session Laws of Alaska, 1947 (Section 51-5-5, 
ACLA, 1949), and to permit them to reduce the 
amount of cash contributions otherwise required to 
be paid to the defendants by them for the quarter 
vears ended September 30 and December 31, 1950, 
and March 31 and June 30, 1951. 
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ile 

That all cash contributions required by defend- 
ants to be paid them as Unemployment Compensa- 
tion contributions during the pendency of this 
action by plaintiffs and all others similarly situ- 
ated, in excess of the amounts required by law, be 
refunded them to the extent of the credits due them 
for the quarter year covered by the payments. 


III. 

That the court make such other and further 
orders and grant plaintiffs such other and further 
relief as may be meet in the premises. 

/s/ H. L. FAULKNER, 
FAULKNER, BANFIELD & 
BOOCHEVER, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed October 9, 1950. 
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In the District Court for the District of Alaska, 
Division Number One at Juneau 
Civil Cause No. 6377-A 


NEW ENGLAND FISH COMPANY, a Corpora- 
tion, and WARDS COVE PACKING COM- 
PANY, a Corporation, for Themselves and All 
Others Similarly Situated. 


Plaintiffs and Petitioners, 


VS. 


GEORGE VAARA, ANTHONY ZORICH, 
RALPH J. RIVERS, as the Employment Se- 
eurity Commission of Alaska, and R. E. 
SHELDON, Director and Chief Executive 
Thereof, 

Defendants. 


PETITION FOR REVIEW OF DECISION OF 
EMPLOYMENT SECURITY COMMISSION 
OF ALASKA 


Come now the Plaintiffs and Petitioners, and 
complain, allege and petition as follows: 


I. 

That Plaintiff and Petitioner New England Fish 
Company is a corporation organized and existing 
under the laws of the State of Maine, and authorized 
to do business in Alaska, and it was so authorized 
at all times mentioned herein, and it is duly quali- 
fied as a corporation doing business in Alaska, and 
it has filed its annual reports and paid all corpora- 
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tion license fees required to do business in the ‘Ter- 
ritory; and that Plaintiff and Petitioner Wards 
Cove Packing Company is a corporation organized 
and existing under the laws of Alaska, and author- 
ized to do business therein, and it has filed the 
annual reports required by law and paid all cor- 
poration license fees due the Territory. 


ie 

That Plaintiffs and Petitioners are members of 
an association known as the Alaska Salmon Indus- 
try, Inc., and they bring this action on their own 
behalf and on behalf of all other members of the 
Alaska Salmon Industry, Ine., which itself is a 
corporation duly organized and composed of mem- 
ber corporations, who are all contributors to the 
Alaska Unemployment Compensation Fund _ here- 
inafter mentioned, and on behalf of all others 
similarly situated. 

III. 

That Plaintiff and Petitioner New England Fish 
Company is now and has, for many years, been 
engaged in Alaska in the business of catching, pur- 
chasing, canning, freezing and_ shipping fish, 
including salmon and halibut in Alaska, and it has 
an annual payroll in Alaska in excess of $735,000, 
and it is subject to the provisions of Chapter 4, 
Session Laws of the Extraordinary Session of the 
Alaska Legislature of 1937, as amended by Chapters 
1 and 51, Session Laws of Alaska, 1939, and Chapter 
40. Laws of 1941, Chapters 8, 20 and 50, Laws of 
1945, Chapter 32, Laws of 1946, Chapter 74, Laws 
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of 1947, and Chapter 112, Laws of 1949 (Sections 
d1-5-1 to 51-5-20, inelusive, ACLA, 1949), known 
and designated as ‘‘ Alaska Unemployment Compen- 
sation Law’; and that Plaintiff and Petitioner 
Wards Cove Packing Company is now and for many 
vears has been engaged in the business of catching, 
purchasing, canning and shipping fish and fish prod- 
ucts in Alaska, and it has an annual payroll in 
excess of $190,000, and it is subject to the provisions 
of all of the above-mentioned laws of the Territory. 


DN 

That the statutes above mentioned are enforced, 
and their provisions are required to be administered 
and are administered by a commission designated 
‘‘Hmployment Security Commission of <Alaska.’’ 
and that the Defendants George Vaara, Anthony 
Zorich and Ralph J. Rivers constitute the present 
Employment Security Commission of Alaska, and 
they are the duly appointed and acting members 
thereof; and the Defendant R. E. Sheldon is the 
Director and Chief Exceutive of the Commission. 


\. 

That Plaintiffs and Petitioners have made pay- 
ments to the Alaska Unemployment Compensation 
Fund, as required by the statutes hereinabove men- 
tioned, since the date of the passage of Chapter 4. 
Session Laws of the Extraordinary Session of the 
Alaska Legislature of 1937, and they have received 
certain experience rating credits against their re- 
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quired payments from July 1, 1947, until June 30, 
1950, as provided by Chapter 74, Session Laws of 
Alaska, 1947 (See. 51-5-5, ACLA, 1949); and that 
during the calendar year 1949 Plaintiff and Peti- 
tioner New England Fish Company paid to the 
Employment Security Commission of Alaska, as 
required by law, the sum of $4,903.24, and the sum 
of $15,073.52 was assigned to it as eredits under 
the law by the Defendants in accordance with the 
terms of the statutes; and that during the calendar 
vear 1949 Plaintiff and Petitioner Wards Cove 
Packing Company paid the Defendants in cash as 
contributions on its payroll the sum of $886.89, and 
it was assigned ¢redits by the Defendants for the 
calendar vear 1949 of $4,307.83. 


Vale 

That Chapter 4, Laws of the Extraordinary Ses- 
sion, 1937, as amended by Chapter 74, Session Laws 
of Alaska, 1947, requires Plaintiffs and Petitioners, 
and all other employers in Alaska, to pay into the 
Alaska Unemployment Compensation Trust Fund 
2.7 per cent of their payrolls for each quarter year, 
less certain credits which are set up in Chapter 74, 
Session Laws of Alaska, 1947, and these eredits 
are set up according to a formula contained in that 
statute, and under the law the Defendants are re- 
quired to compute the credits and notify the em- 
plovers, including Plaintiffs and Petitioners, of the 
amount of the evedits, and to give all emplovers 
subject to the provisions of the law, including Plain- 
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tiffs and Petitioners, the benefit of the credits due, 
thereby reducing the amount of cash or money con- 
tributions required to be paid, until the total amount 
in the Unemployment Compensation Trust Fund 
set np under the provisions of the law falls below 
four times the amount of contributions paid on or 
before the cut-off date, hereinafter mentioned, for 
the preceding calendar year, or below 60 per cent 
of the contributions so paid for such preceding eéal- 
endar year. 
VII. 

That “contribution”? is defined in the law as 
‘‘money payments to the Alaska Unemployment 
Compensation Fund required by this Act’? (Section 
51-5-1, ACLA, 1949). 


VIII. 

That the Defendants established a ‘‘cut-off’’ date 
as it is defined in the law as of Mareh 15, 1950, and 
notified all employers, including Plaintiffs and Peti- 
tioners, that no more credits would be granted after 
July 1, 1950, and that none could be used after that 
date under the provisions of Chapter 74, Session 
Laws of Alaska, 1947 (Section 51-5-5, ACLA, 1949), 
and the Commission issued a bulletin and order to 
that effect on April 28, 1950. 


IX. 

That at the ‘‘cut-off’’ date as established by De- 
fendants on March 15, 1950, there was in the Trust 
Fund $9,397,006.93, and the total contributions of 
all employers during the preceding year amounted 
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to $1,370,519.14, so that at the ‘‘eut-off’’ date afore- 
said the amount of surplus in the fund exceeded 
four times the contributions by $3,914,930.37, and 
it greatly exceeded 60 per cent of those contribu- 
tions. 
x 

That Plaintiffs and Petitioners have credits due 
them for the last half of 1950 and they will have 
further credits due for the first six months of the 
year 1951 in excess of a total sum of $10,000.00 for 
Plaintiff and Petitioner New England Fish Com- 
pany, and in excess of $4,000.00 for Plaintiff and 
Petitioner Wards Cove Packing Company, but that 
since these credits are computed by Defendants ac- 
cording to a formula set up in the law for their 
use involving certain classifications and percentages 
applied thereto, Plaintiffs and Petitioners have no 
means of determining the exact amount thereof, and 
the ‘‘cut-off’’ date was established and credits dis- 
continued by Defendants contrary to law, and the 
aforesaid order of the Commission of April 28, 
1950, is void. 

oxy 

That on August 28, 1950, application was made 
in writing to Defendants on behalf of Plaintiffs 
and Petitioners and all others similarly situated, 
to rescind the order fixing the cut-off date as of 
March 15, 1950, and to restore the credits due Plain- 
tiffs and Petitioners and other employers for the 
last two quarters of 1950 and for the first six months 
of the vear 1951, but the appheation was denied by 
Defendants. 
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2 UL, 

That after the cut-off date as defined in the law 
was established on March 15, 1950, and the Defend- 
ants determined to allow no further credits to 
Plaintiffs and Petitioners and other employers after 
June 30, 1950, Plaintiffs and Petitioners were re- 
quired by the Comnmnssion and Defendants to pay 
to the Commission and Defendants into the Trust 
Fund a full 2.7 per cent of their payrolls for the 
quarter ending September 30, 1950, and that upon 
demand of Defendants and under their interpreta- 
tion of the law, Plaintiffs and Petitioners paid to 
Defendants 2.7 per cent of their respective payrolls 
for the quarter ending September 30, 1950, and the 
payment was made by Plaintiff and Petitioner New 
England Fish Company on October 9, 1950, and by 
Plaintiff and Petitioner Wards Cove Packing Com- 
pany on October 26, 1950. 


XITI. 

That the amount paid by Plaintiff and Petitioner 
New England Fish Company for the quarter ending 
September 30, 1950, as hereinabove set forth was 
$14,092.01, and at the time this was paid to De- 
fendants the payment was accompanied by a letter 
dated October 9, 1950, which letter stated that the 
payment was heing made under protest. and the 
letter also requested a refund of the amount so paid, 
to the extent of the credits which Plaintiff and Peti- 
tioner New England Fish Company claimed was due 
Pec ctleGiamminis awe it under the lan, acope of 
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which letter is hereto attached and made a part of 
this Petition and marked Exhibit ‘‘A’’; and the 
Plaintiff and Petitioner Wards Cove Packing Com- 
pany accompanied its payment made on October 
26, 1950, by a similar letter on its behalf, a copy 
of which is hereto attached and made a part of 
this Petition and marked Exhibit ‘B,’’ and its 
payment to Defendants for the quarter ending Sep- 
tember 30, 1950, was $4,225.79. 


XIV. 

That at the time the payment was made on behalf 
of Plaintiff and Petitioner New England Fish Com- 
pany as hereinabove set forth, and on October 11, 
1950, Plaintiff and Petitioner New England Fish 
Company petitioned the Commission for an adjust- 
ment or refund. of the amount paid to the extent 
of the credits which it claimed, and a copy of its 
petition is hereto attached and made a part of this 
Petition and marked Exhibit ‘‘C’’; and that on 
October 26, 1950, Plaintiff and Petitioner Wards 
Cove Packing Company filed with the Commission 
a similar request for adjustment or refund of its 
payment, and a copy of its petition is attached to 
this Petition and made a part hereof and marked 
Exhibit “Dr” 


Dave 
That the petition and request of Plaintiff and 
Petitioner New England Fish Company was denied 
by the Employment Security Commission of Alaska, 
R. E. Sheldon, Executive Director, by letter in 
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writing addressed to Plaintiff and Petitioner New 
Kngland Fish Company and dated October 13, 1950, 
a copy of which is hereto attached and made a part 
of this Petition and marked Exhibit ‘E’’; and a 
similar denial was made to the request and petition 
of Plaintiff and Petitioner Wards Cove Packing 
Company by letter in writing dated October 26, 
1950, and a copy thereof is hereto attached and made 
a part of this Petition and marked Exhibit ‘‘¥.”’ 


XV I. 

That thereafter and on October 13, 1950, Plain- 
tiff and Petitioner New England Fish Company 
filed with the Employment Security Commission of 
Alaska a petition for a hearing on its request and 
petition for adjustment and refund of contributions 
paid for the quarter ending September 30, 1950, to 
the extent of the eredits due it, and a copy of that 
petition is hereto attached and made a part of this 
Petition and marked Exmbit “‘G’’; and that on 
October 27, 1950, Plaintiff and Petitioner Wards 
Cove Packing Company filed a similar application 
and petition for adjustment and refund of contribu- 
tions paid with the Employment Security Commis- 
sion of Alaska, a copy of which is hereto attached 
and made a part of this Petition and marked FEx- 
Inolome elias 

xv IT. 

That on October 30, 1950, after such hearing as 
was agreed to between Plaintiffs and Petitioners 
and Defendants, and after all facts were presented 
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to the Commission and to the Defendants, the De- 
fendants made a decision in writing denying the 
petition of Plaintiff and Petitioner New Isngland 
Fish Company, and served a copy thereof on Plain- 
tiff and Petitioner New England Fish Company, and 
a eopy thereof is hereto attached and made a part 
of this Petition and marked Exhibit ‘‘I,’’ and the 
Defendants refused to establish any experience 
rating credits for Plaintiff and Petitioner New Eng- 
land Fish Company and refused to make any refund 
or adjustment of the amounts so paid for the quar- 
ter ending September 30, 1950; and on the same 
date the Defendants and the Commission took a 
similar action with reference to Plaintiff and Peti- 
tioner Wards Cove Packing Company, and a copy 
of the Commission’s decision in the case of the ap- 
pheation of Plaintiff and Petitioner Wards Cove 
Packing Company is hereto attached and made a 
part of this Petition and marked Exhibit ‘J.”’ 


XVIII. 

That Plaintiffs and Petitioners have exhausted 
all administrative remedies provided in the afore- 
said laws. 

| XGEX. 

That Plaintiffs and Petitioners allege that in 
making the computation of surplus in the Unem- 
ployment Compensation Trust Fund as defined in 
the law, the Defendants wrongfully added to the 
contributions paid for the calendar year 1949 the 
amount of credits which had been assigned to all 
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employers during the calendar year 1949, and multi- 
plied that amount by four, whereas the amount 
which should have been multiphed by four was the 
total of all contributions paid during the calendar 
vear 1949, and that if the proper computation had 
been made, there would have been in the Fund a 
surplus as of the cut-off date available for further 
credits during the year commencing July 1, 1950, 
in the sum of $3,914,930.37 as set forth in Paragraph 
IX of this Petition. 

Wherefore, Plaintiffs and Petitioners pray that 
the orders and decisions of the Defendants and the 
Employment Security Commission of Alaska dated 
October 30, 1950, be set aside and held for naught, 
and that the orders and decisions of the Defendants 
be reversed and that they be required to recompute 
the amount of surplus in the Unemployment Com- 
pensation Trust Fund as of March 15, 1950, as the 
amount which exceeds four times the sum of $1,370,- 
514.14, which was the amount of money payments 
or contributions paid during the year 1949, and 
that the difference between that sum and the total 
amount in the Unemployment Compensation Trust 
Fund as of March 15, 1950, be applied as credits 
and assigned to all employers in accordance with 
the formula set up in Chapter 74, Session Laws of 
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Alaska, 1947, and that the Court make all necessary 
orders in the premises. 
Dated at Juneau, Alaska, October 31, 1950. 
/s/ HF. lL. FAULKNER, 
FAULKNER, BANFIELD & 


BOOCHEVER, 
Attorneys for Plaintiffs and 


Petitioners. 
Four copies received this 31st day of October, 
1950. 
EMPLOYMENT SECURITY COMMISSION OF 
ALASKA, 


By /s/ R. E. SHELDON, 
Director and Chief Executive. 


One copy received this 31st day of October, 1950. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General for Alaska, Attorney for 
Defendants. 
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New England Fish Co. 
1828 Ixchange Building 
Seattle 4, Washington 


October 9th, 1950 


The Employment Security Commission of Alaska 
and R. E. Sheldon, Director and Chief Execn- 
tive Thereof, 


P. O. Box 2661 
Juneau, Alaska. 


Dear Sirs: 


There is enclosed on behalf of the undersigned 
employer the Employer’s Contribution Reports on 
your Form 1004 Revised, for the quarter ending 
September 30th, 1950. We also enclose our check 
in the sum of $14,092.01 in payment of the contribu- 
tions which are prescribed under the provisions of 
the law (Section 51-5-5 A.C.L.A. 1949). This is at 
the rate of 2.7 per cent of the entire payroll. 

The payment is made at that rate and in the 
amount hereinabove set forth and as represented by 
the enclosed check for the reason that no credits 
have been assigned by you for the year commencing 
July 1, 1950, as provided by Chapter 74, 8.L.A. 1947 
(Section 51-5-5 A.C.L.A. 1949). The undersigned 
is of the opinion that certain credits are due em- 
ployers for the vear commencing July 1, 1950, and 
that these credits should have been computed and 
notice thereof given the undersigned, thereby re- 
ducing the amount of the contribution paid here- 
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with to the extent of the eredit for the quarter ended 
September 30th, 1950. 

The amount enclosed is being paid under protest 
for the reason that credits have not been computed 
and given to the undersigned; and application is 
respectfully made to the Commission and to the 
Director and Chief Executive thereof to compnte 
and assign the credits due the undersigned for the 
vear 1950-51 and assign the credit which is due for 
the September quarter and refund the amount of 
the contribution enclosed to the extent of the credit 
due, 

Very respectfully, 
NEW ENGLAND FISH 
COMPANY, 


By /s/ OSCAR BERGSETH, 
General Supt. 


RSG 5 


Wards Cove Packing Co., Ine. 
Packers of Choice Alaska Salmon 
Ketchikan, Alaska 
Oct. 24, 1950 
The Employment Security Commission and 
R. E. Sheldon, Director and Chief Executive 
Thereof. 

P.O. Box 2661 
Juneau, Alaska. 
Dear Sirs: 


There is enclosed on behalf of the undersigned 
employer the Employer’s Contribution Report on 
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your form 1004 Revised, for the quarter ending 
September 30, 1950. We also enclose our check in 
the sum of $4225.79 in payment of the contributions 
which are prescribed under the provisions of the 
law (Section 51-5-5 A.C.L.A. 1949). This is at the 
rate of 2.7 per cent of the entire payroll. 

The payment is made at that rate and in the 
amount hereinabove set forth and as represented 
by the enclosed check for the reason that no credits 
have been assigned by you for the veal commencing 
July 1, 1950, as provided by Chapter 74, S.L.A. 1947 
(Section 51-5-5 A.C.L.A. 1949). The undersigned 
is of the opinion that certain credits are due em- 
ployers for the year commenemg July 1, 1950, and 
that these eredits should have been computed and 
notice thereof given the undersigned, thereby re- 
ducing the amount of the contribution paid here- 
with to the extent of the credit for the quarter end- 
ing September 30, 1950. 

The amount enclosed is being paid under protest 
for the reason that credits have not been computed 
and given to the undersigned, and applhecation is 
respectfully made to the Commission and to the 
Director and Chief Executive thereof to compute 
and assign the eredits due the undersigned for the 
year 1950-51 and assign the credit which is due for 
the September quarter and refund the amount of 
the contribution enclosed to the extent of the credit 
due. 

Respectfully, 
WARDS COVE PACKING CO., 
By /s/ H. A. BRINDLE, 
Vice President. 
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In the Matter of the Petition of New England Fish 
Company, a Corporation, for Adjustment of 
Claim for Refund and for Refund of Contmbu- 
tions Paid 


To: Employment Security Commission 
Territory of Alaska 
Juneau, Alaska 


The New England Fish Company, a corporation 
organized under the laws of the State of Maine, and 
doing business in Alaska, has paid, under the pro- 
visions of the Unemployment Compensation Law 
of Alaska, the sum of $14,092.01 covering econtribu- 
tions under the Alaska Unemployment Compensa- 
tion Law for the quarter ended September 30, 1950. 
The payment was made under protest, which was 
in writing and signed by the company and dated 
October 9, 1950, and reference is made thereto. 
This letter of protest also contained a request for 
a refund of the amount paid to the extent of the 
credits which the Petitioner claims should have 
been allowed by you and credited against the con- 
tribution for the September quarter, 1950, under 
the provisions of Chapter 74, Session Laws of 
Alaska, 1947 (51-5-5 A.C.L.A. 1949). 

The Petition for adjustment or refund has been 
denied by the Executive Director. 

The reasons for this petition for adjustment or 
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refund are contained in the letter of protest re- 
ferred to hereinabove. 
Dated at Juneau, Alaska, October 11, 1950. 
NEW ENGLAND FISH 
COMPANY, 


By /s/ H. L. FAULKNER, 
Its Attorney and Agent. 


eer “1”? 
October 26, 1950 
Employment Security Commission 
Territory of Alaska 
Juneau, Alaska 


In the Matter of the Petition of Wards Cove Pack- 
ing Company, a Corporation, for Adjustment 
of Claim for Refund and for Refund of Con- 
tributions Paid. 

Dear Sirs: 

The Wards Cove Packing Company, a corpora- 
tion organized under the laws of Alaska, and doing 
business in Alaska, has paid, under the provisions 
of the Unemployment Compensation Law of 
Alaska, the sum of $4,225.79, covering contributions 
for the quarter ended September 30, 1950. The 
pavment was made under protest, which was in 
writing and signed by the company, and dated Oc- 
tober 24, 1950, and reference is made thereto. This 
letter of protest also contained a request for a re- 
fund of the amount paid to the extent of the credits 
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which the petitioner claims should have been al- 
lowed by you and credited against the contribution 
for the September quarter, 1950, under the provi- 
sions of Chapter 74, Session Laws of Alaska, 1947 
(51-5-5 A.C.L.A. 1949). 

It is respectfully requested that an adjustment 
be made as requested in the letter of protest and 
request for refund, and that a refund be made to 
the company for an amount equal to the credits 
which are due the company for the September quar- 


ter, 1950. 
Very truly yours, 
WARDS COVE PACKING 
COMPANY, 


By /s/ H. L. FAULKNER, 
Its Attorney and Agent. 


EXHIBIT “hh” 
3298 
Juneau, Alaska 
October 13, 1950 
New England Fish Company 
1828 Exchange Building 
Seattle 4, Washington 


Attention of Mr. Oscar Bergseth 
General Superintendent 


Gentlemen: 


Receipt 1s acknowledged of contribution reports 
and wage schedules for the quarter ending Septem- 
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ber 30, 1950, covering your five branch accounts, and 
your check in payment therefor in the amount of 
$14,092.01, such payment being made under protest. 

Receipt is also acknowledged of Claim for Re- 
fund of $14,092.01 being the amount of contributions 
paid as outlined above, such claim being made under 
the provisions of Section 51-5-14(f) ACLA 1949. 

Your claim is presented on the premise there was 
more than four times the amount of 1949 contribu- 
tions in the unemployment compensation fund on 
Mareh 15, 1950, and in that event the law provides 
for experience rating credits being made available 
for qualified employers, and, by inference, that your 
Corporation is such an employer. 

Claim for Refund of contributions covering your 
five branch accounts for the quarter ending Septem- 
ber 30, 1950, in the amount of $14,092.01 is hereby 
denied. ‘This denial is based on the fact that there 
was not a surplus in the fund on March 15, 1950, 
and, therefore, there were no amounts to be dis- 
tributed among otherwise qualified employers. The 
facts are that there was a balance in the unemploy- 
ment compensation fund in the amount of 
£9,397,006.93 ; the amount of contributions reported 
on and paid for, applicable to the calendar year 
1949, was $2,386,932.63, and four times this latter 
figure is more than the fund balance. 

A copy of this letter is being handed to vour 
Counsel, Faulkner, Banfield and Boochever, at- 
torneys at Juneau, Alaska. 

You are advised that if vou do not agree with 
this denial of claim for refund you mav file a 
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petition in writing with the Commission for a hear- 
ing thereon, such petition to be submitted within 
thirty (30) days after October 13, 1950, the date of 
mailing of this notification of denial. 

Very truly yours, 


EMPLOYMENT SECURITY COMMISSION OF 


ALASKA, 
R. E. SHELDON, 
Executive Director. 


By /s/ G. F. CRISMAN, 
G. F. CRISMAN, 
Coordinator. 
GFC :ms 
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Perritory of Alaska 
Kimployment Security Commission 
Box 2661, Juneau 
Rh. EK. Sheldon 
Executive Director 
Territorial Employment Service 


Affihated With 
U. 8. Employment Service 
Unemplovment Insurance Division 
October 26, 1950 
In veply refer to: 3911 
Faulkner, Banfield & Boochever 
lao. Box, 1121 
Juneau, Alaska 


Gentlemen : 
Attention: Mr. H. L. Faulkner 


Receipt is acknowledged of contribution reports 
and wage schedules for quarter ending September 
30, 1950, covering the two branch accounts of the 
Wards Cove Packing Co., Ine, and its eheck in 
payment therefor in the amount of $4,225.79, 

Receipt is also acknowledged of Claim for Refund 
of $4,225.79 being the amount of contributions paid 
as outlined above, such claim being made under the 
provisions of Section 51-5-14 (f) ACLA 1949. 

The claim is presented on the premise there was 
more than four times the amount of 1949 contribu- 
tions in the unemployment compensation fund on 
March 15, 1950, and in that event the law provides 
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for experience rating credit« being made available 
for qualified emplovers, and, by inferenee, that your 
Corporation is such an employer. 

Claim for Refund of contributions for the Wards 
Cove Packing Co., Inc., for the quarter ending Sep- 
tember 30, 1950, in the amount of $4,225.79 is hereby 
denied. This denial is based on the fact that there 
was not a surplus in the fund on March 15, 1950, 
and, therefore, there were no amounts to be dis- 
tributed among otherwise qualified employers. The 
facts are that there was a balance in the wnempley- 
ment compensation fund in the amount of 89,597,- 
006.93; the amount of contributions reported on 
and paid for, appheable to the calendar year 1949, 
was $2,386,932.63, and four times tlis latter figure 
is more than the fund balance. 

You are advised that if this denial of claim for 
refund is not agreed to a petition in writing to the 
Commission for hearimeg thereon may be submitted 
within 380 days after this date, which is date of 
mailing of this notification of denial. 


Very truly yours, 
EMPLOYMENT SECURITY 
COMMISSION OF ALASKA, 
R. k. SHELDON, 
Executive Director. 


By /s/ G. F. CRISMAN, 
Coordinator. 
GEC :ps 
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Petition of New England Fish Company, a Corpora- 
tion, for a Hearing on Its Petition for Adjust- 
ment and Refund of Contributions Paid for 
September Quarter 1950 


To: Employment Security Commission 
Territory of Alaska 
Juneau, Alaska 


The New Isngland Fish Company, a corporation 
organized under the laws of the State of Maine, and 
doing business in Alaska, respectfully represents 
to the Commission: 


1, That the Petitioner is a corporation organ- 
ized under the laws of the State of Maine, and at all 
times mentioned herein, authorized to do business in 
the Territory of Alaska, and it is and was at all 
times mentioned herein an emplover within the 
meaning of the Alaska Unemployment Compen- 
sation Law, and it has an annual payroll in the 
Territory of Alaska in excess of $800,000.00, and it 
has paid contributions to the Unemployment Com- 
pensation Fund as required by law since the date 
of the passage of the Alaska Unemplovment Com- 
pensation Act. 


2. That under the provisions of Chapter 74, 
Session Laws of Alaska, 1947 (Section 51-5-5 
A.C.L.A, 1949), a system of experience rating 
eredits is set up, which system is applicable to 
Petitioner, and these credits are based on a formula 
contamed in the law, and they are computed by the 
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Commission and the Director and Chief Executive 
thereof, and they were so computed and allowed 
each quarter from July 1, 1947, until and including 
June 30, 1950. 


3. That in May, 1950, the Petitioner was in- 
formed that no further credits would be allowed by 
the Commission, for the reason that there was not 
sufficient surplus in the Unemployment Compensa- 
tion Trust Fund as of March 15, 1950, which was 
the cut-off date established by the Commission under 
the provisions of the law hereinabove reterred to, 
and that the moneys in the Unemployment Compen- 
sation Trust Fund as of the cut-off date did not 
exceed four times the amount of contributions paid 
on or before the cut-off date for the preceding 
calendar year. 


4. That in computing the contributions paid 
by all employers for the preceding calendar year, or 
the calendar year 1949, the Commission added the 
total contributions paid in money during the year 
1949 to the amount of credits allowed during the 
year 1949 and multiplied this combination by four, 
and by doing so arrived at a figure of $9,547,730.52, 
whereas at the cut-off date there was in the Unem- 
ployment Compensation Trust Fund the sum of 
#9,397,006.93, which, under the method used by the 
Commission, would result in a deficit in the Unem- 
plovment Compensation Trust Fund. 


5. That the total amount of contributions paid 
in money by all employers during the calendar year 
1949 was $1,370.519.14, and four times that amount 
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is $5,482,076.56, so that if the Commission had ¢om- 
puted the surphis as four times the amount of con- 
tributions paid in money by all employers during 
the calendar vear 1949, there would be the sum of 
$3,914,930.87 in the fund in exeess of the required 
surplus, and which amount would be available for 
eredits during the year commencing July 1, 1950, 
and ending June 30, 1951. 


6. That on October 11, 1950, the Petitioner paid 
to the Emplovment Security Commission the sum 
of $14,092.01 covering contribution on its payroll 
for the months of July, August and September at 
the rate of 2.7 per cent, and this was paid under 
protest with an application for a refund to the 
extent of the credits which should have been allowed 
Petitioner, and the payment was accompanied by 
the returns on behalf of Petitioner as required by 
law, and all supporting documents. 


7. Petitioner is entitled to the credits for the 
September quarter 1950 as provided by the laws of 
the Territory, and the contribution paid by it under 
protest, as hereinabove set forth, should be refunded 
to the extent of the credits which will be allowable 
to Petitioner, and which can be computed only by 
the Commission, but Petitioner believes, and there- 
fore alleges, that these credits are in excess of 
$7,000.00. 


8S. That application has been made to the Com- 
mission, on October 11, 1950, for a refund of the 
contribution to the extent hereinabove set forth, 
and the application has been denied. 
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Wherefore, Petitioner prays that the Commission 
grvant a hearing to it, and upon the hearing, order 
the credits set up as provided by law, and that the 
amount of the credit be refunded to the Petitioner 
from the amount of contribution paid in cash for 
the September quarter, as hereinabove set forth. 


Dated at Juneau, Alaska, October 13, 1950. 
NEW ENGLAND FISH 
COMPANY, 
By /s/ H. bk. KAULBRNEN, 
Its Attorney and Agent. 


EX EB Io i 


Petition of Wards Cove Packing Company, a Cor- 
poration, for a Hearing on Its Petition for 
Adjustment and Refund of Contributions Paid 
for the September Quarter 1950 


To: Employment Security Commission 
Territory of Alaska 
Juneau, Alaska 


The Wards Cove Packing Company, a corpora- 
tion organized under the laws of Alaska and doing 
business in Alaska, respectfully represents to the 
Commission: 


1. That the Petitioner is a corporation organ- 
ized under the laws of the Territory of Alaska and 
at all times mentioned herein, authorized to do 
business in Alaska, and it is and was at all times 
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meutioned herein an emplover within the meamnyg 
of the Alaska Unemployment Compensation Law, 
and it has an annual payroll in the Territory of 
Alaska im exeess of $190,000.00, and it has paid con- 
tributions to the Unemployment Compensation 
Fund as required by law since the date of the 
passage of the Alaska Unemployment Compensa- 
tion Act. 


2, That wider the provisions of Chapter 74, 
Session Laws of Alaska, 1947 (Section 51-5-5 
A.C.L.A. 1949), a system of experience rating 
eredits is set up, which system is applicable to 
Petitioner, and these credits ave based on a formula 
contaimed in the law, and they are computed by the 
Commission and the Director and Chief Executive 
thereof, and they were so computed and allowed 
each quarter from July 1, 1947, until and inelnding 
June 30, 1950. 


3. That in May, 1950, the Petitioner was in- 
formed that no further credits would be allowed by 
the Commission, for the reason that there was not 
sufficient surplus m the Unemployment Competisa- 
tion Trust Fund as of March 15, 1950, which was 
the cut-off date established by the Commission under 
the provisions of the law hereinabove referred to, 
and that the moneys in the Unemplovment Com- 
pensation ‘Trust Fund as of the cut-off date did not 
exceed four times the amount of contributions paid 
on or before the cut-off date for the preceding 
ealendar year. 
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4. That in computing the coutributions paid by 
all emplovers for the preceding calendar year, or the 
calendar vear 1949, the Commission added the total 
contributions paid in money during the year 1949 
to the amount of credits allowed during the year 
1949 and multiplied this combination by four, and 
by doing so arrived at a figure of #$9,547,730.d2, 
whereas at the cut-off date there was in the Unem- 
plovment Compensation Trust Fund the sum of 
$9,397,006.93, which, under the method used by the 
Commission, would result in a deficit in the Unem- 
ployment Compensation Trust Jund. 


>. That the total amount of contributions paid 
in money by all employers during the calendar vear 
1949 was $1,370,519.14, and four times that amount 
is $5,482,076.56, so that if the Commission had coin- 
puted the surplus as four times the amount of con- 
tributions paid in money by all employers dung 
the calendar year 1949, there would be the sum of 
£3,914,930.387 in the fund in excess of the required 
surplus, and which amount would be available for 
credits during the year commencing July 1, 1950, 
and ending June 30, 1951. 


6. That on October 26, 1950, the Petitioner paid 
to the Employment Security Commission of Alaska 
the sum of $4,225.79, covering contribution on its 
payroll for the months of July, August and Sep- 
tember, 1950, at the rate of 2.7 per cent as demanded 
by the Commission, and this was paid under pro- 
test with an application for a refund to the extent 
of the eredits which should have been allowed 
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Petitioner, and the payment was accompamed by 
the returns on behalf of Petitioner as required by 
‘law, and all supporting documents. 


lend 


Peiectiioner ssmemualed to thé credits for the 
September quarter, 1950, as provided by the laws of 
the Territory, and the contribution paid by it under 
protest, as hereimabove set forth, should be refunded 
to the extent of the credits which will be allowable 
to Petitioner, and which can be computed only by 
the Commission, but Petitioner believes, and there- 
fore alleges, that these credits are in excess of 
$2,000.00. 


8. That applheation has been made to the Com- 
mission on October 26, 1950, for a refund of the 
contribution to the extent hereimabove set forth. 
and the appheation has been denied. 

Wherefore, Petitioner prays that the Commission 
grant a hearing to it, and upon the hearing, order 
the eredits set up as provided by law, and. that 
the amount of the credit be refunded to the Peti- 
tioner from the amount of contribution paid in 
cash for the September quarter. as hereinabove set 
forth. 


Dated at Juneau, Alaska, October 27, 1950. 


WARDS COVE PACKING 
COMPANY, 


By /s/ H. L. FAULKNER, 
Its Attorney and Agent. 
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Territory of Alaska 
SJmplovment Security Commission 
Box 2661, Juneau 


October 30, 1950 
In reply refer to: 3298. 
New England Fish Company 
«/o Faulkner, Banfield & Boochever 
POP boxagen 
Juneau, Alaska 


Attention of Mr. H. L. Faulkner, Its Attor- 
ney and Agent 


Gentlemen: 


Receipt is acknowledged of Petition for Hearmg 
filed by you October 18, 1950, pursuant to the pro- 
visions of Section 51-5-14 (f) ACLA 1949. 

This petition was submitted following this Com- 
mission’s denial of vour Claim for Refund in the 
amount of $14,092.01, covering contributions paid 
at the rate of 2.7 per centum on wages payable sub- 
ject to the Employment Security Law for the 
calenday quarter ending September 30, 1950, said 
denial having been mailed to you October 18, 1950. 

The aforesaid Claim for Refund was submitted 
to this Commission ‘‘for the reason that the law 
provides for continuance of credits until the surplus 
fund falls below four times the amount of contribu- 
tions for the previous year, to the cut-off date, and 
at the cut-off date the surplus amounted to $3,914,- 
930.40, more than four times the contributions paid 
by all employers for the preceding year.” 
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The Commission's letter of denial, dated October 
13, 1950, advised that the denial ‘is based on the 
fact that there was not a surplus in the fund on 
March 15, 1950, and, therefore, there were no 
amounts to be distributed among otherwise qualified 
employers. The facts are that there was a balance 
in the unemployment compensation fund im the 
amount of $9,397,006.93 ; the amount of contributions 
reported on and paid for, applicable to the calendar 
vear 1949, was $2,386,932.6€3, and four times this 
latter figure is more than the fund balance.”’ 

Your petition makes eight representations to the 
Cominission. With respect to Representation 1, vou 
ave advised that your taxable payroll in the Terri- 
tory of Alaska for 1949 was $739,880.58; for 1948, 
$794,856.84; for 1947, $701,889.58, and for 1946, 
$790,590.48. None of these amounts exceeds $€800,- 
000.00 as represented. Other parts of Representa- 
tion 1 are conceded. 

With respect to Representation 2, computations 
of experience rating credits and allowance of credits 
to qualified employers were made with respect to 
the three credit years beginning Julv 1, 1947, and 
ending June 30, 1950, all in accordance with the 
provisions of Section 51-5-5 (¢) of the Law, supra. 
In the first credit vear, Julv 1, 1947, through June 
30, 1948, no experience rating credit having pre- 
viously been distributed, all contributions having 
been made in cash with respect to the calendar vear 
1946, contributions paid with respect to payrolls in 
the vear 1946 reported on hy March 15th and paid 
by June 30, 1947, were used in the formula of 


42 Employment Sec. Comm. of Alaska, ete. 


“surplus.’’ For the second credit year, July 1, 
1948, through June 30, 1949, experience rating credit 
having been distributed and being applicable to the 
second half of the calendar vear 1947, contributions 
paid with respect to payrolls in the calendar year 
1947—hoth ‘‘eash’’ and credits applied—were used 
in the formula of ‘‘surplus.’’? For the third credit 
year, July 1, 1949, through June 30, 1950, experi- 
ence rating credit having been distributed and being 
appliable to the entire calendar year 1948—hoth 
‘cash’? and eredits applied, were used in the form- 
ula of ‘‘surplus.’’ The same administrative deter- 
mination was made with respect to the potential 
credit year July 1, 1950, through June 30, 1951, 
and this resulted in the fact there was no surplus, as 
defined, distributable. No protest with respect to 
previous credit vears has been received from any 
emplover. For vour information, it is a matter of 
record that the amount of experience credits dis- 
tributed for the credit year 1949-50, was $1,390,- 
480.39 based upon the previously uncontested ad- 
ministrative determination. Had vour contention 
been followed that only ‘‘cash’’ contributions be 
used in this determination, the amount of credit 
distributable would have been only $845,067.46. Your 
individual credit for the credit year 1949-50 was 
$17,645.82, all of which you used in applying it 
against the 2.7 per centum rate on wages payable; 
under your contention, only $10,724.28 would have 
been credited to your account. 

With respect to Representation 3, this Commis- 
sion notified all employers of record subject to the 
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employment Security Law under date of April 28, 
1950, by means of a Mimeographed letter, that there 
Was not a surplus in the fund as of March 15, 1950. 

With respect to Representation 4, this Commis- 
sion determined the amount of contributions due 
and reported on by all employers by March 15, 1950, 
which were applicable to the calendar year 1949, 
and the amount so determined was $2,386,932.65. 
The Fund balance as of March 15, 1950, was 49,- 
397,006.93. The formula for *‘surplus’*? was apphed 
and it was found that four times the amount of 
contributions applicable to the calendar vear 1949, 
which were reported by the cut-off date March 15, 
1950, exceeded the Fund balanee. 

With respect to Representation 5, we concur that 
the amount of contributions paid im ‘‘eash"™ by em- 
ployers on or before March 15, 1950. with respect 
to wages payable in the calendar year 1949, was 
$1,370,519.14 and that four times this amount is 
$5,482,076.56, but our contention is that this is not 
germane to the formula to be used in arriving at 
the amount of a ‘‘surplus.’’ With regard to the 
balance of this Representation, vou are advised that 
it was and is our administrative determination that 
if the Commission had used the hypothesis out- 
lined by you in applying the formula for ‘‘surplus,”’ 
it would be placing an incorrect meaning on the 
plain language of the statute. 

The word ‘‘contributions’’ is defined as ‘‘As used 
in this Act, unless the context clearly requires other- 
wise, ‘contributions’ means the money payments 
to the Alaska unemployment compensation find 
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required by this Act.’’ The amount of ‘‘money pay- 
ments’? in this definition is not determinable, but 
elsewhere in the Law, there is prescribed a rate of 
contributions, such rate being 2.7 per centum after 
December 31, 19387, with respect to employment. To 
determine what basis should be used to apply the 
2.7 per centum rate, we must examine other defini- 


es 


tions, such as ‘‘employment,’’ ‘‘wages,’” ‘‘remuner- 
ation,’’ and so on. The word “‘contributions”’ o¢eurs 
in the definition of ‘‘quahfied employver.’’? In this 
definition, you will notice that ‘‘qualified employer” 


66 


means any employer who “‘... had employment for 
which remuneration was payable in each of the four 
consecutive calendar years preceding the computa- 
tion date (January Ist) and who filed any wage 
reports required thereon on or before the cut-off 
date (March 15th), and has paid all contributions 
due on or before the effective date (June 30th).”’ 
The word ‘‘contributions’’ appears in the defini- 
tion of ‘‘surplus.’’ ‘* ‘Surplus’ means the lesser of 
that amount by which the moneys... exceed four 
times the amount of contributions paid .. . with 
respect to the payrolls reported by all employers 
on or before said cut-off date ..., or an amount 
equal to 60% of the contributions so paid.”’ 
Employers’ payrolls are the determining factor 
throughout the provisions of the experience rating 
amendment to the Law. Payrolls of qualified and 
non-qualified employers are used in the formula 
for distribution of a surplus. Some employers who 
are qualified employers, as defined, will not par- 
ticipate in the distribution of a surplus if their par- 
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rolls have declined in preceding calendar years in 
excess of 79 per centum, whereas other qualified 
emplovers will participate in the distribution of a 
surplus 1f their payrolls have not declined at all, 
or have declined in varying lesser degrees. 

With respect to Representation 6, the Commis- 
s10n concurs. 

With respect to Representation 7, the Commission 
does not concur. 

With respect to Representation 8, the Commission 
concurs. 

Inasmuch as no new facts have been presented in 
your Petition for Hearing, other than were con- 
tained in your claim for Refund, it is our opimion 
that no good purpose would be served by a hearing 
before the Commission. For this reason, and with- 
out prejudice, your Petition for THlearing on the 
denial of vour claim for refund is herewith denied. 
This denial of your petition exhausts your admin- 
istrative remedies under the Act. A petition for 
refund may now be presented to the United States 
District Court in accordance with Section 51-5-14 
(f), supra. 

Very truly vours, 
/s/ R. KE. SHELDON, 
R. E. SHELDON, 


Executive Director. 
RES:s 
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Territory of Alaska 
Employment Security Commission 
Box 2661, Juneau 
October 30, 1950 

In reply refer to: 3911 
Wards Cove Packing Company 
c/o Faulkner, Banfield & Boochever 
PaO ox 1121 
Juneau, Alaska 


Attention of Mr. H. L. Faulkner, Its Attor- 
nev and Agent 


Gentlemen: 


Receipt is acknowledged of Petition for Hearng 
tiled by you October 27, 1950, pursuant to the pro- 
visions of Section 51-5-14 (f) ACLA 1949. 

This petition was submitted following this Com- 
mussion’s denial of your Claim for Refund in the 
amount of $4,225.79, covering contributions paid at 
the rate of 2.7 per centum on wages payable subject 
to the Employment Security Law for the calendar 
quarter ending September 30, 1950, said denial hav- 
ing been mailed to you October 26, 1950. 

The aforesaid Claim for Refund was contained 
in your letter of October 26, 1950, and was based on 
your opinion that certain credits are due employers 
for the (credit) vear commencing July 1. 1950, and 
that these credits should have been computed and 
notice thereof given to you, thereby reducing the 
amount of contributions which you paid with respect 
to the quarter ending September 30, 1950. 
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The Commission's letter of denial, dated October 
26, 1950, advised that the denial ‘‘is based on the 
fact that there was not a surplus im the fund on 
March 15, 1950, and, therefore, there were no 
amounts to be distributed among otherwise qualified 
emplovers. The facts are that there was a balance 
in the unemployment compensation fund in the 
amount of #9,397,006.93; the amount of contribu- 
tions reported on and paid for, appheable to the 
ealendar year 1949, was &2,386,932.63, and four 
times this latter figure is more than the fund )bal- 
ance.”’ 

Your petition makes eight representations to the 
Commission. With respect to Representation 1, you 
are advised that vour taxable payrolls in the Terri- 
tory of Alaska for 1948-49 were in excess of $190.- 
Q00, but in previous vears, were considerably less. 
Other parts of Representation 1 are conceded. 

With respect to Representation 2, computations 
of experience rating credits and allowance of credits 
to quahfied employers were made with respect to 
the three credit years beginning July 1, 1947, and 
ending June 30, 1950, all in accordance with the 
provisions of Section 51-5-5 (¢) of the Law, supra. 
In the first credit vear, July 1, 1947, through June 
30, 1948, no experience rating credit having pre- 
viously been distributed, all contributions having 
been made in cash with respect to the calendar vear 
1946, contributions paid with respect to payrolls in 
the year 1946 reported on by Mareh 15th and paid 
by June 30, 1947, were used in the formula of 
-sunpiics hor the second credit Year July 1, 
1948, through June 30, 1949, experience rating 
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evedit having been distributed and being applicable 
to the second half of the calendar year 1947, con- 
tributions paid with respect to payrolls in the calen- 
dar year 1947—both ‘cash’’ and credits applied— 
were used in the formula of ‘‘surplus.’’ For the 
third eredit vear, July 1, 1949, throngh June 30, 
1950, experience rating eredit having been dis- 
tributed and being apphable to the entire calendar 
vear 1948—hoth ‘‘eash’” and credits applied, were 
used in the formula of “surplus.”* The same ad- 
ninistrative determination was made with respect 
to the potential credit year July J, 1950, through 
June 30, 1951, and this resulted in the fact there 
was no surplus, as defined, distributable. No protest 
with respect to previous credit vears has been re- 
ceived from anv emplover. For vour information, 
it is a matter of record that the amount of exper- 
ence credits distributed for the credit vear 1949-50, 
was $1,390,480.39 based upon the previously uncon- 
tested adimimistrative determination. Had your con- 
tentions been followed that only ‘‘cash’’ eontribu- 
tions be used in this determination, the amount of 
credit distributable would have been only $845,- 
067.46. 

Your credit for the credit year 1949-50, was $5,- 
808.19. You absorbed the credit remaining in the 
account of Red Salnon Canning Company as of 
January 1, 1950, when you took over the assets of 
that corporation. The amount of credit for the 
credit year 1949-50 for the Red Salmon Canning 
Company was $17,711.98; there was a balance re- 
wnmaining of $9,862.62, unapplied eredit, whieh you 
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absorbed, making a total credit available to you for 
the credit year of $15,670.81. Under your conten- 
tion, vour credit would have been reduced to $3,- 
529.94. Red Salmon Canning Company’s eredit 
would have been reduced to $10,764.49; having used 
47,849.36 of it in the latter half of the calendar year 
1949, only $2,915.15 would have remained to be 
absorbed by vou; therefore, total eredit available 
to you with respect to the credit year 1949-50 would 
have been only $6,445.07, not $15,670.81. 

With respect to Representation 3, this Commis- 
sion notified all emplovers of record subject to the 
Employment Security Law under date of April 28, 
1950, by means of a Mimeographed letter, that there 
was not a surplus in the fund as of March 15, 1950. 

With respect to Representation 4, this Conmis- 
sion determined the amount of contributions due 
and reported on by all emplovers by Alareh 15, 
1950, which were applicable to the calendar year 
1949, and the amount so determined was $2,386,- 
932.63. The Fund balance as of March 15, 1950, was 
$9,397,006.938. The formula for ‘tsurplus’’ was ap- 
plied and it was found that four times the amount 
of contributions applicable to the calendar year 
1949, which were reported by the cut-off date March 
15, 1950, exceeded the Fund balance. 

Witu respect to Representation 5, we concur that 
the amount of contributions paid in ‘‘cash’’ by em- 
ployers on or before March 15, 1950, with respect 
to wages payable in the calendar year 1949, was 
£1,370,519.14 and that four times this amount js 
#$5,.482,076.56, but our contention is that this is not 
germane to the formula to be used in arriving at 
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the amount of a ‘‘surplus."’ With regard to the 
balance of this Representation, vou are advised that 
it was and is our administrative determination that 
if the Commission had used the hypothesis outlined 
by vou in applying the formula for “surplus,” it 
would be placing an incorrect meaning on the plain 
language of the statute. 

The word ‘contributions’ 
in this Act, unless the context clearly requires other- 
wise, ‘contributions’ means the money payments to 
the Alaska unemployment compensation fund re- 
quired by this Act.’? The amount of ‘‘money pay- 
ments”’ in this definition is not determimable, but 
elsewhere in the Law, there is prescribed a rate of 
contributions, such rate being 2.7 per centum after 
December 31, 1937, with respect to employment. To 
determine what basis should be used to apply the 
2.7 per centum rate, we must examine other defi- 
nitions such as ‘‘employment,’’ “‘ wages, 
ation,’’? and so on. The word ‘‘contributions”’ occurs 
in the definition of ‘‘qualified employer.’’ In this 
definition, you will notice that ‘‘qualified employer’’ 
means any employer who “.. . had employment for 
which remuneration was payable in each of the four 
consecutive calendar years preceding the computa- 
tion date (January Ist) and who filed any wage 
reports required thereon on or before the cut-off 
date (March 15th), and has paid all contributions 
due on or before the effective date (June 30th).”’ 

The word ‘‘contributions’”’ appears in the defini- 
tion of ‘‘surplus.’’ ‘‘ ‘Surplus’ means the lessor of 
that amount by which the moneys ... exceed four 
times the amount of contributions paid... with 


o 


is defined as ‘‘ As used 
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respect to the payrolls reported by all employers 
on or before said cut-off date ..., or an amount 
equal to 60% of the contributions so paid.”’ 

Employers’ payrols are the determining factor 
throughout the provisions of the experence rating 
wnendment to the Law. Payrolls of qualified and 
non-qualified employers are used in the formula for 
distribution of a surplus. Some emplovers who are 
qualified employers, as defined, will not participate 
in the distribution of a surplus if their payrolls 
have declined in preceding calendar years in excess 
of 79 per centum, whereas other qualified employers 
will partieipate in the distribution of a surplus if 
their payrolls have not declined at all, or have de- 
clined m varying lesser degrees. 

With respect to Represeutation 6, the Commis- 
sion concurs. 

With respect to Representation 7, the Commis- 
sion does not concur. 

With respect to Representation 8, the Commission 
cCOncUTS. 

Inasmuch as no new facts have been presented in 
your Petition for Hearing, other than were con- 
tained in your Claim for Refund, it is our opinion 
that no good purpose would be served by a hearing 
before the Commission. For this reason, and with- 
out prejudice, your Petition for Hearing on the 
denial of your claim for refund is herewith denied. 
This denial of your petition exhausts vour admin- 
istrative remedies under the Act. A _ petition for 
refund may now be presented to the United States 
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Tstrict Court in accordance with Section 51-5-14 
(i yyesupra: 


Very truly yours, 
/s/ R. BK. SHELDON, 
R. E. SHELDON, 
Executive Director. 
RES:s 


[Endorsed]: Filed October 31, 1950. 


[Title of District Court and Cause. ] 
Civil Cause No. 6377-A 
STIPULATION 


It Is Hereby Stipulated and Agreed between New 
England Fish Company, a corporation, and Wards 
Cove Packing Company, a corporation, the above- 
named Plaintiffs and Petitioners, through their 
attorney, H. L. Faulkner, and the above-named 
Defendants, through theix attorney, John Dimond, 
Assistant Attorney General of Alaska, that all ae- 
tions of the Employment Security Comission of 
Alaska referred to in the Petition for Review of 
Decision of Employment Security Commission of 
Alaska on file in the above-entitled cause be and 
they are hereby considered the actions and decisions 
of the full Employment Security Commission of 
Alaska, and the Plaintiffs and Petitioners accept 
he actions and decisions and findings of the Execu- 
tive Director as those of the full Commission, and 
Plaintiffs and Petitioners waive any right they may 
have to have the full Commission act upon the Peti- 
tion for a Hearing on the Request and Petition for 
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Adjustment and Refund of Contributions Paid for 
the Quarter Ending September 30, 1950; and 

It Is Stipulated between the parties hereto that 
in the above-entitled cause and petition, the Court 
shall consider the Petition for Refund and Adjust- 
ment made by Plamtiffs and Petitioners, and at 
the hearing either party may present evidence, and 
that the Court may decide the matter on the issue 
raised in the petitions of Plaintiffs and Petitioners 
in their respective petitions of October 13, 1950, and 
October 27, 1950, Exhibits *‘G’’ and ‘‘H”’ referred 
to in Paragraph XVI of the Petition for Review 
of Decision of Emplovinent Security Commission 
of Alaska, and copies of which are made a part of 
the Petition. 

It Is Further Stipulated that a hearing may be 
had upon the Petition and such answer thereto as 
the Defendants desire to file before the Court at 
Juneau during the week beginning November 6 and 
as soon as the matter mav be heard by the Court. 

Dated at Juneau, Alaska, the 31st day of October, 
1950. 

/s/ H. L. FAULKNER, 
FAULKNER, BANFTELD & 
BOOCHEVER, 
Attorneys for Plaintiffs and 
Petitioners. 
/s/ JOHN H. DIMOND, 


Assistant Attorney General of Alaska, Attorney for 
Defendants. 


[Endorsed]: Filed October 31, 1950. 
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Civil Cause No. 6356-A 


ANSWER 


‘lo the complaint herein, defendants above-named, 
through their attorneys, answer as follows, to wit: 


First Defense 


1. Answering Paragraph I of the complaint, de- 
fendants admit the allegations contained therein. 


2, Answering Paragraph II of the complaint, 
defendants allege that they are without knowledge 
or information sufficient to form a belief as to the 
truth of the allegations contained therein. 


3. Answering Paragraph [I] of the complaint, 
defendants admit the allegations contained therein. 
Defendants allege, however, that the figure of $842,- 
501.02 given in said Paragraph III as the approxi- 
mate annual payroll in Alaska for the plaintiff New 
England Fish Company, is the amount of said plain- 
tiff’s payroll for the ‘credit year’ July 1, 1949, to 
June 30, 1950; and that the payroll for said plain- 
tiff for the calendar year January 31, 1949, to De- 
cember 31, 1949, which is the payroll with respect 
to whieh contributions become payable under the 
Alaska Employment Security Law (§51-5-5 ACLA 
1949), was $739,880.58. 


4. Answering Paragraph IV of the complaint, 
defendants admit the allegations contained therein. 
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5. Answering Paragraph V of the complaint, de- 
fendants admit the allegations contained therein, 
with the exception of the figure of $4,313.88, men- 
tioned in the last line of said Paragraph V, and 
allege that said figure should be $4,307.83. Defend- 
ants allege, however, that although plaintiff, New 
England Fish Company, did make contributions of 
#5,101.72 in cash and $17,645.88 in credits for the 
“credit year’? July 1, 1949, to June 30, 1950, that 
its contributions for the calendar vear January 1, 
1949, to December 31, 1949, which were based on its 
payroll of $739,880.58, for said calendar year, were 
in the amount of $4,903.24, in cash and $15,073.52, 
In experience rating credits; and that contributions 
based on a calendar year payroll, and not those 
based on a credit year payroll, enter into the compu- 
tation of ‘‘surplus’”’ in $51-5-5(¢c) (1) (G@) ACLA 
1949. 


6. Answering Paragraph VI of the complaint, 
defendants admit the allegations contained therein 
with the following exceptions: 

a. Defendants deny the interpretation placed by 
plaintiffs on the Alaska Employment Security Law 
to the effect that said law requires employers to pay 
into the Alaska Unemployment Compensation Fund 
2.7 per cent ‘‘of its payroll for each quarter year,”’ 
and defendants allege that said law requires each 
employer to pay into said Fund 2.7 per cent of the 
wages payable by him with respect to employment 
during the calendar year. 


b. Defendants deny the interpretation of the 
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Employment Security Law, as alleged by plaintiffs, 
to the effect that credits are assigned to qualified 
employers until the amount of cash contribution re- 
quired to be paid reaches a point where ‘‘the total 
amount in the Unemployment Compensation Trust 
Fund falls below four times the amount of contii- 
butions paid on or before the cut-off date * * * for 
the preceding calendar year, or below 60% of the 
contributions so paid for such calendar year;’’ and 
defendants allege that a correct statement of the law 
in this respect is as follows: 

As soon as practicable after June 30th of each 
year, credits are assigned to qualified employers 
provided: 

(1) ‘That there exists in the Unemployment 
Compensation Trust Fund a ‘“‘surplus’’? which con- 
sists of the lesser of (a) that amount by which the 
moneys in said Fund, as of the cut-off date exceed 
four times the amount of contributions paid on or 
before the cut-off date with respect to the payrolls 
reported by all employers on or before said cut-off 
date for the preceding calendar year, or (b) an 
amount equal to 60% of the contributions so paid 
for the preceding calendar year; and 


(2) That the amount of such surplus is at least 
10% of the amount of contributions paid on the 
payrolls reported by all employers on or before the 
cut-off date for the preceding calendar year. 

7. Answering Paragraph VII of the complaint, 
defendants deny the allegations contained therein, 
and allege that the correct definition of ‘‘contribu- 
tions,’’ as contained in §51-5-1 ACLA 1949, is as 


follows: 
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“As used in this Act, unless the context 
clearly requires otherwise—‘contributions’ mean 
the money payments to the Alaska unemploy- 
ment compensation fund required by this Act.’ 


8. Answering Paragraph VIII of the complaint, 
defendants admit the allegations contained therein 
with the exception of the assertion that ‘‘defend- 
ants established a ‘cut-off’ date * * *;” and defend- 
ants allege, in this respect, that the ‘‘cut-off’’ date 
above referred to is established by law (§51-5-5(c) 
(1) (D) ACLA 1949) and is not established by de- 
fendants. 


9, Answering Paragraph [X of the complaint, 
defendants deny the allegations contained therein 
and allege as follows: (a) the ‘‘ceut-off’’ date is es- 
tablished by law, and not by defendants; (1) the 
amount of $9,397,006.98, which was the total amount 
in the Unemployment Compensation Trust Fund on 
Mareh 15, 1950, is not the ‘‘surplus’’ as defined in 
the law; (c) the total contributions paid by all em- 
ployers during the calendar year 1949, amounted to 
#2,386,932.63; and (d) as of the cut-off date (Mareh 
15, 1950) no ‘‘surplus,’’ as that term is defined in 
the law, existed in the said Fund. 


10. Answering Paragraph \ of the complaint, 
defendants deny the allegations contained therein. 
11. Answering Paragraph XI of the complaint, 
defendants admit the allegations contained therein. 
12. Answering Paragraph XII of the complaint, 
defendants admit that no credits will be issued to 
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plaintiffs for the credit year beginning July 1, 1950, 
and that plaintiffs, for each quarter of said credit 
year, will be obliged to pay cash contributions which 
cannot be recovered or credited against future con- 
tributions due from them; but defendants deny all 
other allegations contained therein. 


13. Answering Paragraph XIII of the complaint, 
defendants deny the allegations contained therein. 


Second Defense 

For a second and separate defense, defendants al- 
lege (a) That the total ‘‘contributions”’ paid for the 
calendar year 1949 amounted to $2,386,932.63, and 
that this amount meluded not only cash but eredits 
previously issued to qualified employers; and that 
based on this amount of contributions, no “‘sur- 
plus,’ as that term is defined in §51-5-5(e) (1) (G) 
ACLA 1949, existed in the Unemployment Compen- 
sation Trust Fund as of the cut-off date of March 
15, 1950, and therefore no credits could be issued 
for the credit year beginning July 1, 1950. 

(b) That the defendants’ interpretation of ‘‘con- 
tributions”’ as including not only cash payments but 
also credits is reasonable and in conformity with 
the objective and purpose of the Alaska Employ- 
ment Security Law. 

(c) That the plaintiff’s interpretation of ‘‘con- 
tributions’? as including only cash payments, and 
not credits, would tend to defeat the purpose of the 
Alaska Employment Security Law and endanger 
the solvency of the Employment Compensation 
Fund, and is therefore incorrect. 


or 
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Third Defense 

For a third and separate defense, defendants al- 
lege that under the provisions of the Alaska Em- 
ployment Security Law, experience rating credits 
for the credit year July 1, 1948, to June 30, 1949, 
were issued to plaintiff, New England Fish Com- 
pany, in the amount of $15,371.38; that this amount 
was based on defendants’ interpretation of the word 
‘contributions’? as used in the definition of the 
word ‘‘surplus’’ ($51-5-5(¢) (1) (G@) ACLA 1949), 
as including not only cash payments but experience 
rating eredits, and that if plaintiffs’ interpretation 
of ‘“‘contributions”’ as including only cash payments 
had been followed by defendants, the amount of 
credits to be issued to plaintiff, New England Fish 
Company, would have been $15,465.78. That for the 
credit vear July 1, 1949, to June 30, 1950, experi- 
ence rating credits were issued to plaintiff, New 
England Fish Company, in the amount of $17,- 
645.82; that this amount was based upon defend- 
ants’ interpretation of ‘‘contributions’’ as men- 
tioned above, and that if plaintiffs’ interpretation 
had been followed, the amount of credits to be is- 
sued would have been $10,724.28. 

That for the credit year July 1, 1948, to June 30, 
1949, experience rating credits in the amount of 
$4,025.30, were issued to plaintiff, Wards Cove 
Packing Company; that this amount of credits was 
based upon defendants’ interpretation of ‘‘contri- 
butions’? as mentioned above; that if plaintiffs’ in- 
terpretation of ‘“‘contributions’’ had been followed, 
the amount of eredits to be issued would have been 
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$4,048.56. That for the credit year July 1, 1949, to 
June 30, 1950, plaintiff, Wards Cove Packing Com- 
pany, obtained credits in the amount of $15,670.81 ; 
that this amount was based upon defendants’ inter- 
pretation of ‘‘contributions’’? as mentioned above; 
that if plaintiffs’ interpretation had been followed, 
credits in the amount of $6,445.07, would be all that 
would have been issued for that credit year. 

That since plaintiffs have in past years aceepted 
credits issued according to defendants’ interpreta- 
tion of ‘‘contributions’’ as referred to above, they 
cannot now maintain that defendants’ interpretation 
is erroneous. 

Wherefore, defendants having fully answered the 
complaint herein, pray for an order denying plain- 
tiffs’ application for a mandatory injunction, and 
for an order dismissing the complaint. 


J. GERALD WILLIAMS, 
Attorney General of Alaska, 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, 
Attorneys for Defendants. 


Receipt of copy acknowledged. 


Endorsed]: Filed November 1, 1950. 
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Civil Cause No. 6377-A 


ANSWER TO PETITION 
To the petition for review herein, defendants 
above named, through their attorneys, answer as fol- 
lows, to wit: 


First Defense 


1. Answering Paragraph I of the petition, de- 
fendants admit the allegations contained therein. 


2. Answering Paragraph I! of the petition, de- 
fendants allege that they are without knowledge or 
information sufficient to fori a belief as to the truth 
of the allegations contained therein. 


3. Answering Paragraph III of the petition, de- 
fendants admit the allegations contained therein. 


4. Answering Paragraph LV of the petition, de- 
fendants admit the allegations contained therein. 


). Answering Paragraph V of the petition, de- 
fendants admit the allegations contaimed therein. 


6. Answering Paragraph VI of the petition, de- 
fendants admit the allegations contained therein 
with the following exceptions: 

Defendants deny the interpretation of the Km- 
ployment Security Law, as alleged by plaintiffs and 
petitioners, to the effect that credits are assigned to 
qualified employers until the amount of cash con- 
tribution required to be paid reaches a point where 
‘the total amount in the Unemployment Conrpen- 
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sation Trust Fund falls below four times the amount 
of contributions paid on or before the ent-off date 
* * * for the preceding calendar year, or below 60% 
of the contributions so paid for such calendar 
year;’’? and defendants allege that a correct state- 
ment of the law im this respect is as follows: 

As soon as practicable after June 30th of each 
vear, credits are assigned to qualified employers 
provided : 

(1) That there exists in the Unemployment 
a which con- 


‘y) 


Compensation Trust Fund a ‘surplus’ 
sists of the lesser of (a) that amount by which the 
moneys in said Fund, as of the cut-off date, exceed 
four times the amount of contributions paid on or 
before the cut-off date with respect to the payrolls 
reported by all employers on or before said cut-off 
date for the preceding calendar year, or (b) an 
amount equal to 60% of the contributions so paid 
for the preceding calendar year; and 

(2) That the amount of such surplus is at least 
10% of the amount of contributions paid on the 
payrolls reported by all employers on or before the 
cut-off date for the preceding calendar year. 


7. Answering Paragraph VII of the petition, 
defendants deny the allegations contained therein, 
and allege that the correct definition of ‘‘contribu- 
tions,’’ as contained in §51-5-1 ACLA, 1949, is as 


follows: 


‘““As used in this Act, unless the context 
clearly requires otherwise—‘contributions’ mean 
the money payments to the Alaska unemploy- 
ment compensation fund required by this Act.” 
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8. Answering Paragraph VIIL of the petition, 
defendants adnut the allegations contained therein 
with the exeeption of the assertion that ‘‘defend- 
ants established a ‘cut-off’ date * * *;"? and defend- 
ants allege, in this respect, that the ‘‘cut-off’’ date 
above referred to is established by law (§51-5-5(c) 
(1) (D) ACLA 1949) and is not established by de- 
fendants. 


9, Answering Paragraph IX of the petition, de- 
fendants admit that as of the cut-off date, March 
15, 1950, there was im the trust fund $9,397,006.93, 
but defendants deny each and every other allega- 
tion contained therein. Defendants allege that the 
total contributions paid by all employers during the 
calendar vear 1949, amount to $2,386,932.63, and 
that as of the cut-off date, March 15, 1950, no ‘‘sur- 
plus,’’ as that term is defined in the law, existed in 
the sad Fund. 


10. Answerme Paragraph NX of the petition, de- 
fendants deny the allegations contained thereim. 
11. Answering Paragraph XI of the petition, de- 
fendants admit the allegations contained therein. 
12. Answering Paragraph XII of the petition, 
defendants admit the allegations contained therein. 
13. Answering Paragraph ATIT of the petition, 
defendants admit the allegations contained therein. 
14. Answering Paragraph XIV of the petition, 
defendants admit the allegations contained therein. 
15. Answering Paragraph XV of the petition, 
defendants admit the allegations contained therein. 
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16. Answermg Paragraph AVI of the petition, 
defendants admit the allegations contained therein 
with the exception of those facts alleged in plain- 
tiffs and petitioners’ exhibits G and H, which plain- 
tiffs and petitioners have re-alleged in their petition 
for review and which defendants have denied in 
this answer to said petition. 


17. Answering Paragraph XVII of the petition, 
defendants admit the allegations contained therein. 


18. Answering Paragragh XVIII of the petition, 
defendants admit the ajlegations contained therein. 


19. Answering Paragraph XLX of the petition, 
defendants admit that in ascertaining the fact that 
no surplus existed in the Unemployment Compen- 
sation Trust Fund as of March 15, 1950, defend- 
ants included in the term ‘‘eontributions’’ not only 
cash payments made for the calendar year 1949, but 
also experience rating credits which had been issued 
for said year; but defendants deny each and every 
other allegation contained in said Paragraph XTX. 


Second Defense 
For a second and separate defense, defendants al- 
lege (a) That the total ‘‘contributions”’ paid for the 
calendar year 1949, amounted to $2,386,932.63, and 
that this amount included not only cash but eredits 
previously issued to qualified employers; and that 
based on this amount of contributions, no ‘‘surplus,”’ 
as that term is defined in §51-5-5(c) (1) (G@) ACLA 
1949, existed in the Unemployment Compensation 
Trust Fund as of the cut-off date of March 15, 1950, 
and therefore no credits could be issued for the 

credit year beginning July 1, 1950. 


us. New England Fish Co., ete. 65 


(b) ‘hat the defendants’ interpretation of ‘‘cou- 
tributions” as including not only cash payments but 
also credits is reasonable and in conformity with 
the objective and purpose of the Alaska Employ- 
nent Security Law. 

(¢) That the plaintiffs and petitioner’s interpre- 
tation of ‘contributions’? as including only cash 
payments, and not eredits, would tend to defeat the 
purpose of the Alaska Employment Security Law 
and endanger the solvency of the Unemployment 
Compensation Fund, and is therefore incorrect. 


Third Defense 

For a third and separate defense, defendants al- 
lege that under the provisions of the Alaska Em- 
plovment Security Law, experience rating eredits 
for the credit year July 1, 1948, to June 30, 1949, 
were issued to plaintiff and petitioner, New Eng- 
land Fish Company, in the amount of $15,371.88; 
that this amount was based on defendants’ interpre- 
tation of the word ‘‘contributions’’ as used in the 
definition of the word “surplus”? (§51-5-5(e) (1) 
(G) ACLA 1949), as including not only cash pay- 
ments but experience rating credits, and that if 
plaintiffs and petitioners’ interpretation of ‘‘con- 
tributions’? as mneluding only cash payments had 
been followed by defendants, the amount of credits 
to be issued to plaintiff and petitioner, New Eng- 
Jand Fish Company, would have been $15,465.78. 
That for the credit year July 1, 1949, to June 30, 
1950, experience rating credits were issued to plain- 
tiff and petitioner, New England Fish Company, in 
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the amount of $17,645.82; that this amount was 
based upon defendants’ interpretation of ‘contri- 
butions’? as mentioned above, and that if plaintiffs 
and petitioners’ interpretation had been followed, 
the amount of credits to be issued would have been 
$10,724.28. 

That for the credit year July 1, 1948, to June 30, 
1949, experience rating credits in the amount of 
$4,025.30, were issued to plaintiff and petitioner, 
Wards Cove Packing Company; that this amount 
of credits was based upon defendants’ interpreta- 
tion of ‘‘contributions’’ as mentioned above; that if 
plaintiffs and petitioners’ interpretation of ‘‘con- 
tributions’’ had been followed, the amount of cred- 
its to be issued would have been $4,048.56. That for 
the credit year July 1, 1949, to June 30, 1950, plain- 
tiff and petitioner, Wards Cove Packing Company, 
obtained credits in the amonnt of $15,670.81; that 
this amount was based upon defendants’ interpreta- 
tion of ‘‘contributions’’ as mentioned above; that if 
plaintiffs and petitioners’ interpretation had been 
followed, credits in the amount of $6,445.07, would 
be all that would have been issued for that credit 
Vean: 

That since plaintiffs and petitioners have in past 
years accepted credits issued according to defend- 
ants’ interpretation of ‘‘contributions”’ as referred 
to above, they cannot now maintain that defend- 
ants’ interpretation 1s erroneous, | 

Wherefore, defendants having fully answered the 
petition for review herein, pray that the orders and 
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decisions of the Employment Security Commission 
of Alaska, dated October 30, 1950, be affirmed and 
that plaintiffs and petitioners’ petition be dis- 
missed. 
/s/ J. GERALD WILLIAMS, 
Attorney General of Alaska, 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, 
Attorneys for Defendants. 


Receipt of copy acknowledged. 


[Endorsed]: Filed November 3, 1950. 


[litle of District Court and Cause. ] 


Civil Cause No. 6377-A 


STIPULATION 

It is hereby stipulated and agreed between New 
England lish Company, a corporation, and Wards 
Cove Packing Company, a corporation, the above- 
named plaintiffs and petitioners, through their at- 
torney, H. L. Faulkner, and the above-named de- 
fendants, through their attorney, John H. Dimond, 
Assistant Attorney General of Alaska, that the 
above-named plaintiffs and petitioners’ Exhibits A, 
B, C, D, E, F, G and H, attached to and made a 
part of plaintiffs and petitioners’ Petition for Re- 
view of Decision of Employment Security Commis- 
sion of Alaska on file herein constitute all documents 
and papers required by the provisions of §51-5-7(i) 
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ACLA 1949, to be certified and filed with the court 
by the defendants, and that said exhibits may be 
considered as having been so certified and filed; that 
plaintiffs and petitioners’ Exhibits I and J at- 
tached to and made a part of their petition men- 
tioned above constitute the defendants’ findings of 
fact and decision in this case, and that the same may 
be considered as having been certified and filed with 
the court pursuant to the provisions of the statute 
hereinabove referred to. 
Dated at Juneau, Alaska, this 3rd day of Novem- 
ber, 1950. 
/s/ H. li. FAULKNER, 
FAULKNER, BANFIELD & 
BOOCHEVER, 
Attorneys for Plaintiffs and 
Petitioners. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General of Alaska, Attorney 
for Defendants. 


[Endorsed]: Filed November 3, 1950. 
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In the District Court for the Territory of Alaska, 
Division Number One at Juneau 
No. 6377-A. 


NEW ENGLAND FISH COMPANY, a Corpora- 
omy eb al., 
Plaintiffs, 
vs. 


GEORGE VAARA, et al., 
Defendants. 
No. 6356-A. 


NEW ENGLAND FISH COMPANY, a Corpora- 
On, IE 
IPA OILS. 
Vs. 


GEORGE VAARA, et al., 
Defendants. 


ORDER OF CONSOLIDATION 


It appearing to the Court that the issues of law 
involved in the two above-captioned cases, No. 
6356-A and No. 6877-A, are the same, and that 
Cause No. 6377-A is set down for hearing on the 
13th day of November, 1950, and that the facts to 
be developed in the evidence and the matters of 
law to be argued are the same, 

Now, on motion of H. L. Faulkner, attomey for 
Plaintiffs, It Is Hereby Ordeved that the two above- 
captioned causes, No. 6356-A and No. 6377-A, be 
consolidated for trial and argument. / 
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Done in open Court this 13th day of November, 
1950. 
/s/ GEORGE W. FOLTA, 
Judge. 


Receipt of copy acknowledged. 


[Endorsed]: Filed November 18, 1950. 


[Title of District Court and Cause.] 
Nos. 6377-A and 6356-A 


OPINION 


FAULKNER, BANFIELD & BOOCHEVER, 
Attorneys for Plaintiffs and Petitioners. 


J. GERALD WILLIAMS, 
Attorney General of Alaska, and 


JOHN H. DIMOND, 
Assistant Attorney General, 
For Defendants. 


The Alaska Unemployment Compensation law, 
Section 51-5-1 to 20, A.C.L.A. 1949, requires em- 
plovers to contribute to the unemployment compen- 
sation trust fund 2.7% of the payrolls for each 
quarter, less such experience rating credits as they 
may be entitled to while there exists in the trust 
fund a surplus, which, as defined by Section 51-5- 
5 (G), is the lesser of (1) that amount by which the 
moneys in the trust fund, as of the cut-off date, ex- 
ceed four times the amount of contributions paid on 
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or before the cut-off date with respect to the payrolls 
reported by all emplovers on or before said cut-off 
date for the preceding calendar vear; or, (sie) (2) 
an amount equal to 60% of the contributions so 
paid for the preceding calendar vear. It is further 
provided that the surplus must amount is at least 
10% of the amount of the contributions paid on the 
payrolls reported by all employers on or before the 
cut-off date for the preceding calendar year. In 
other words, the surplus which is distributable in 
credits is the excess over either (1) the product of 
four times the previous year’s contributions or (2) 
60% of the total contributions for the preceding 
year, whichever is the lesser, provided that such 
excess in either case equals at least 10% of such 
contributions. 

Plaintiffs allege that on the cut-off date fixed by 
the defendants, March 15, 1950, there was $9,397,- 
006.93 in the trust fund and $1,370,519.14 in 
contributions, resulting in not only an excess of 
#€3,914,930.30 over the product of four times the con- 
tributions, but also in an amount which greatly 
exceeded 60% of the contributions, the minima 
established by the act; that, although plaintiffs re- 
quested that the order fixing the cut-off date be 
vacated and the plaintiffs given the credits to which 
they would be entitled for the third and fourth 
quarters of 1950, the request was denied and plain- 
tiffs were required to make full payment of 2.7% 
of their payrolls for the third quarter. 

Plaintiffs further allege that in making the com- 
putation of the surplus in the trust fund, the de- 
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fendants erroneously added to the contributions 
paid the amount of credits and multiphed that sum, 
instead of the total of all contributions, by four, 
thereby rendering unavailable for distribution as 
eredits the sum of $3,914,950.37 for the year com- 
mencing July 1, 1950; and plaintiffs pray that de- 
Fendants be required to reconpute the aforesaid 
surplus in accordance with the formula preseribed 
by Chapter 74 8.L.A., 1947, Section 51-52aaeG)) 
A.C.L.A. 1949, and distribute the surplus by way of 
credits. 

It is clear, therefore, that the question which is 
decisive of this controversy is as to the meaning of 
the term ‘‘surplus’’ as used in the act, which in 
turn depends upon the meaning to he accorded the 
term “contributions paid.”’ The plaintiffs contend 
that the surplus consists exclusively of cash con- 
tributions paid into the fund of all the employers 
for the preceding calendar vear, whereas the de- 
fendants contend that both cash and credits con- 
stitute ‘contributions’? im the determination of 
surplus. Since contributions for the period involved 
total $1,570,519.14 and credits $1,016,413.49, it is 
manifest that 1f the two are added to make $2.386,- 
932.63, under defendants’ theory there would be no 
distributable surplus, whereas under the plaintiffs’ 
theory $822,311.48 would be available for credits 
for the vear beginning July 1, 1950, and the amount 
of contributions required to be paid correspond- 
ingly reduced. Section 51-5-1 provides that: 


‘‘As used in this Act, unless the context 
clearly requires otherwise 


and 
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“(d) ‘Contributions’ means the money pay- 
ments to the Alaska unemployinent compensa- 
tion fund required by this Act.”’ 


Seetion 51-5-5 provides that: 


“C(G) ‘Surplus’ means the lesser of: 

(1) That amount by which the moneys in 
the Unemployment Compensation Trust Fund, 
as of the cut-off date, exceed four times the 
amount of contributions paid on or hefore the 
cut-off date with respect to the payrolls re- 
ported by all employers on or before said cut- 
off date for the preceding calendar year, or 

(2) An amount equal to sixty per cent 
60% of the contributions so paid for the pre- 
ceeding calendar year. No portion of the sur- 
plus shall be credited to any employer unless 
the amount of the surplus is at Jeast ten per 
cent (10%) of the amount of the contributions 


paid on the payrolls reported by all employers 


on or before the cut-off date for the preceding 
calendar year,’” Cemphasis supphed). 


Iyvom the foregoing, it appears reasonably clear 


that the Janguage emploved leaves no room for 


construction because there is nothing to construe. 
But the defendants argue that in view of the de- 
clared objective of the act in the preamble to Chap- 
ter + E.S.L.A. 1937, to reheve econonie msecurity 


due 


to unemployment by encouraging eimployers to 


provide more stable employment and by providing 
for a systematic accumulation of funds during good 


times for use in poor times and the fact that under 
plaintiffs’ theory fluctnations in the surplus with 
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cohsequences never Intended by the legislature, 
would result, the defendants’ view should be 
adopted. 

There is much plausibility and force to the argu- 
ment that contributions should comprise both cash 
payments and credits if fluctuations in the fund are 
to be avoided and some degree of constancy at- 
tained, but in demonstrating, in such convineing 
fashion, the desirability of such a result and of 
measuring the benefit potential by the payroll totals, 
the defendants have also demonstrated that the 
legislature failed to use language expressive of the 
intent which defendants urge upon the Court, de- 
spite the fact that it would have been easy to pro- 
vide that surplus should include eredits given as 
well as contributions paid. Indeed, it is meon- 
ceivable that the legislature left the language stand 
in the belief that ‘‘contributions paid’’ and ‘‘money 
payments’? included credits, for in no sense could 
it be said that such credits are ‘‘paid.’’ This is not 
a case of an unhappy choice of words of doubtful 
or vague meaning or the use of terms of art, but 
rather a case in which the meaning of the language 
used is clear and certain. Such an omission can not 
be supplied by the Court under the guise of con- 
struction without encroaching upon the legislative 
function. 

Nor does the clause ‘‘unless the context clearly 
require otherwise’? in Section 51-5-1 warrant a dif- 
ferent conclusion. Defendants’ argument on this 
point apparently proceeds on the assumption that 
‘““eontext’’ is to be construed as coterminous with 
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the text of the aet, but I am inelined to believe that 
it is the immediate rather than the remote company 
in which the words are found by which their mean- 
ing must be Judged. There is nothing in the context 
of paragraph (d) of Section 51-5-1 defining ‘‘con- 
tributions’? as money payments, or in paragraph 
(G) of Seetion 51-5-5, defining surplus as consist- 
ing of ‘‘contributions paid,’? which can be said to 
clearly require that the definition of these terms be 
olarged to include credits. 

The ease, then as | see it, is one in which the Com- 
mission has attempted to supply an obvious omis- 
sion by administrative construction in order to give 
the act the effect which it undoubtedly should have. 
Laudable as ths may be, however, such power has 
not been lodged in the Commission or the Court. It 
is exclusively a legislative function on which no en- 
croachment can be made by the judicial or executive 
branches. 

In my opinion the doctrine of estoppel urged by 
the defendants is not applicable to a situation such 
as the one here dealt with. 


/s/ GEORGE W. FOLTA, 
District Judge. 


[Endorsed]: Filed December 27, 1950. 
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[Title of District Court and Cause. ] 
Civil Causes No. 6856-A and No. 6377-A 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled Cause No. 6356-A and Cause 
No. 6377-A were consolidated for the purpose of 
hearing, by order of the Court entered on Newsuillen 
13, 1950, and they were heard together on that date, 
and evidence having been adduced on the part of the 
above-named defendants and argument of counsel 
having been made in open court on that date, and 
Faulkner, Banfield & Boochever, counsel for plain- 
tiffs and petitioners, and J. Gerald Wilhams, Attor- 
ney General of Alaska, and John Dimond, Assistant 
Attorney General of Alaska, counsel for the de- 
fendants, thereafter having filed briefs on behalf of 
the respective parties and the court having taken 
the matter under advisement, and thereafter having 
on December 27, 1950, rendered its opinion, 

Now Thereafter the court does make the fol- 
lowing: 

Findings of Fact 


Ik 
That the plaintiff and petitioner New England 
Fish Company is a corporation organized under 
the laws of the State of Maine, and plaintiff an] 
petitioner Wards Cove Packing Company is a eor- 
poration organized and existing under the laws o/ 
Alaska, and that both corporations are and were at 
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all times mentioned herem quahfied to do business 1 
the Territory of Alaska, and they were and are now 
employers of labor and eontributors to the Alaska 
Unemployment Compensation Fund hereinafter 
mentioned. 

int 

That the plaintiff and petitioner New England 
Kish Company and the plaintiff and petitioner 
Wards Cove Packing Company are now and have 
been for many years engaged in the business of 
catching, purchasing, canning, freezing and = ship- 
ping fish products in Alaska, and the annual pavy- 
roll of the New England Fish Company is in excess 
of $735,000.00 and the annual payroll of the Wards 
Cove Packing Company is in excess of $190,000.00, 
and beth corporations are now and have been at all 
times mentioned in the pleadings subject to all the 
provisions of the laws of the Territory of Alaska, 
including the law known and designated as the 
Alaska Unemployment Compensation law. 

ITT. 

That defendants George Vaara, Anthony Zorich 
and Ralph J. Rivers constitute the Employment 
Security Commission of Alaska under the provi- 
sions of Chapter 4, Session Laws of the Extraor- 
dinary Session of the Alaska Legislature of 1937, 
as amended (Sections 51-5-1 to 51-5-20 inclusive, 
ACLA 1949) and the defendant R. EH. Sheldon is 
the Director and chief executive of the Employment 
Security Commission of Alaska, and he was such 
at all times mentioned herein, and the defendants 
are charged with the duty of administering the 
Alaska Unemployment Compensation law as found 
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in Chapter 4, Session Laws of the Extraordinary 
Session of the Alaska Legislature of 1937, as 
amended by Chapters 1 and 51, Session Laws of 
Alaska, 1939, and Chapter 40 of the Laws of 
Alaska of 1941, Chapters 8, 20 and 50 of the Laws 
of Alaska of 1945, Chapter 32 of the Laws of 
Alaska of 1946, Chapter 74 of the Laws of Alaska 
of 1947, and Chapter 112, Laws of Alaska of 1949, 
and all other amendments thereof, which laws are 
found in Sections 51-5-1 to 51-5-20 inclusive, ACLA 
1949, and that the defendants have been duly ap- 
pointed and qualified. 


LV: 

That Seetion 51-5-5 ACLA, 1949, as amended by 
Chapter 112, Session Laws of 1949, requires plain- 
tiffs, and all other employers in Alaska, to pay into 
the Alaska Unemployment Compensation fund 2.7 
pev cent of theiv payrolls for each quarter vear, and 
Chapter 74, Session Laws of Alaska 1947 (Section 
D1-5-5 ACLA 1949) sets up certain credits against 
these payments according to a formula therein con- 
tained, and it requires the defendants to compute 
the evedits and notify the employers, including the 
plaintiffs, of the amount of the credits, and to give 
all employers subject to the provisions of the law, 
including plaintiffs, the benefit of the eredit due, 
thereby reducing the amount of cash or money con- 
tribution required to be paid, until the total amount 
in the Unemployment Compensation Trust Fund 
falls below four times the amount of contimbutions 
paid on or before the ‘‘cut-off" date, hereinafter 
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mentioned, for the preceding calendar year, or be- 
low 60% of the contributions go paid for such 
calendar year. 
NE 

That ‘‘contribution’’ is defined in the law as 
‘money payments to the Alaska Unemployment 
Compensation Fund required by this Act’’ unless 
the context of the act ‘‘clearly requires otherwise”’ 
(Section 51-5-1 ACLA 1949), 


NL, 

That the defendants established a ‘‘ecut-off’* date 
as it is defined in the law, as of March 15, 1950, and 
notified all employers, meluding plaintiffs, that no 
more credits would be granted after July 1, 1950, 
and that none could be used after that date under 
the provisions of Chapter 74, Session Laws of 
Alaska, 1947 (Section 51-5-5 ACLA 1949), and the 
Commission issued a bulletin and order to that ef- 
feet on April 28, 1950. 


VIL. 

That at the ‘‘ent-off’’ date as established by de- 
fendants on March 15, 1950, there was in the Trust 
Fund the sum of $9,397,006.93, and the total contri- 
butions of all employers during the preceding vear 
amounted to $1,370,519.14, so that at the *‘ent-off”’ 
date aforesaid the amount of surplus in the fund 
exceeded four times the contributions by 43,914,- 
930.37, and it greatly exceeded 60% of those con- 
tributions. 
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VIII. 

That in computing the surplus required for the 
eredit year beginning July 1, 1950, the defendants 
multiphed the contributions paid during the calen- 
dar year 1949 plus the credits given during fhat 
year to all employers by the figure 4. The total 
contributions paid by all employers during the year 
1949 was $1,370,519.14 and the total amount of 
evedits given that vear amounted to $1,016,415.49, 
Four times these two amounts is $9,547,780.52, and 
defendants used tlis figure m determining whether 
credits should be given to employers for the credit 
year beginning July 1, 1950, and sinee the amount in 
the Trust Fund as of March 15, 1950, the ‘‘ cut-off” 
date, was $9,397,006.93, the defendants cut off all 
credits to employers, including the plaintiffs and 
petitioners, for the eredit year beginning July 1, 
1950. That the law above mentioned defines ‘‘con- 
tributions’? as ‘‘money payments,’’ unless other- 
wise clearly required by the context, and the re- 
quired surplus fov the establishment of credit is 
four times the contributions paid during the pre- 
ceding calendar year, with a provision that no 
credits may be granted in excess of 60% of the con- 
tributions paid during the preceding calendar vear. 


i. 

That had the defendants computed the required 
surplus in order to assign credits as four times the 
contributions paid in 1949, there would have been 
in the fund as of the ‘‘cut-off’’ date a surplus of 
&3.914,930.36 applicable to future eredits. 
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x. 

That the Complaint in Cause No. 6356-A above 
mentioned was filed herein on October 9, 1950, and 
in that eause plaintiffs seek a mandatory injunction 
against defendants to require them to reeompute 
the surplus and assign credits to plaintiffs and all 
others similarly situated in accordance with the pro- 
visions of the statute and to pernut them to reduce 
the amount of cash contributions otherwise pay- 
able for the quarters ending September 30 and 
December 31, 1950, and March 31 and June 30, 1951, 
but before a hearing could be had in that cause con- 
tributions beeame due and payable to the defend- 
ants for the quarter ended September 30, 1950, and 
the plaintiffs and all others similarly situated, and 
all other employers in the Territory, were required 
for the September quarter, 1950, to pay 2.7% of 
their payrolls to the defendants to be covered mto 
the Alaska Unemployment Compensation Fund, 
without any reduction for credits. Thereupon plain- 
tiffs and others similarly situated paid the amounts 
demanded under protest and the plaintiff New Eng- 
land Wish Company paid 2.7% of its payroll for 
the September, 1950, quarter, and this amounted to 
$14,092.10, and $4,225.79 for the Wards Cove Pack- 
ing Company. 

XI. 

That these payments hereinabove mentioned for 
the September, 1950, quarter were made within the 
tine required by law and they were made under 
protest to the Commission with a petition for a re- 
fund in cash to the extent of the credits which 
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plaintiffs claimed should have been assigned to 
them, and thereupon plaintiffs, in endeavoring to 
have the credits assigned and to have a refund made 
to them to the extent of the credits for the Sep- 
tember quarter of 1950, followed the admuinistia- 
tive procedure provided by the Act and exhausted 
all their administrative remedies as set up in the 
petition in Cause No. 6377-A, and defendants de- 
clined and refused to make a recomputation of the 
surplus in the Unemployment Compensation Trust 
Fund, and declined and refused to assign plaintiffs 
and eredits for the quarter ended September 30, 
1950, and thereupon plaintiffs filed the petition 
herein in the above-entitled cause No. 6377-A, and 
that all and singular the allegations of that petition 
are true. 
bial ell 

That there was in the Alaska Unemployment 
Compensation rust Fund at the ‘“‘cut-off’’ date on 
March 15, 1950, the sum of $822,311.48 available 
for credits for the credit year beginning July 1, 
1950. 

XIII. 

That plaintiffs brought these actions on behalf of 
themselves and all other employers similarly situ- 
ated in the Territory of Alaska. 

Based on the foregoing Findings of Fact, the 
Court does make the following: 
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iL, 


That the computation of surplus in the Alaska 
Unemployment Compensation Trust Fund as made 
by the defendants was crroneous in that it included 
not only four times the contributions paid for 1949, 
but four times the credits assigned to plaintiffs and 
other employers for the calendar vear. 


II. 

That in computing the surplus for the purpose 
of determining and assigning credits, the defend- 
ants should use only four times the contributions 
paid for the calendar year 1949 in determining the 
surplus and in determining the amount available 
for credits, which the law provides shall be for 
any credit year not more than 60% of the total 
contributions paid during the preceding calendar 
year, and defendants are required to compute the 
surplus and assign the credits on that basis. 


ITI. 

That the amounts paid by the plaintiffs New 
England Fish Company and Wards Cove Packing 
Company for the September quarter, 1950, are in 
excess of the amount required and should be re- 
duced by the amount of the credits which should 
have been computed and assigned to the plaintiffs. 
and the excess amount paid for the September 
quarter of 1950 by the plaintiffs should be refunded 
to them, and defendants shall recompute the sin- 
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plus in the Alaska Unemployment Compensation 
Trust Fund as of the ‘‘cut-off’’ date of March 15, 
1950, and in accordance with the Findings herein- 
above made and in accordance with the law, and 
assign to the plaintiffs and all others similarly 
situated such credits as are due them under the 
formula prescribed in the law referred to herein- 
before and in accordance with their respective eredit 
rating classifications. 

It Is Ordered that judgment be entered accord- 
ingly and that the defendants be ordered to make 
the recomputation and the assignments of credits 
in accordance with the Findings and Conclusions 
herein made, for the credit year beginning July J, 
1950, and that they refund to the plaintiffs and 
all others similarly situated the amounts heretofore 
paid to the defendants by the plaintiffs and others 
similarly situated for the quarter ended September 
30, 1950, to the extent of the credits which should 
have been allowed for the credit year beginning 
July 1, 1950, and that the defendants in a similar 
manner compute and assign credits for the three 
remaining quarters of the credit year beginning 
dnilye Lye O 50: 


Done in open court this 18th day of January. 
1951. 
/s/ GEORGE W. FOLTA, 
Judge. 


Receipt of copy acknowledged. 


fEndorsed]: Filed January 18, 1951. 
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In the District Court for the District of Alaska, 
Division Number One at Juneau 


Civil Causes No. 6356-A and No. 6377-A 


NEW ENGLAND FISH COMPANY, a Corpora- 
tion, and WARDS COVE PACKING COM- 
PANY, a Corporation, for Themselves and All 
Others Similarly Situated, 

Plaintiffs, 
VS. 


GEORGE VAARA, ANTHONY ZORICH, 
RALPH J. RIVERS, as the Employment Se- 
curity Commission of Alaska, and R. E. 
SHELDON, Director and Chief Executive 
Thereof, 

Defendants. 


JUDGMENT AND DECREE 


This cause having come on regularly for trial 
before the Court on November 13, 1950, upon the 
complaint and petition of plaintiffs and petitioners 
in Causes No. 6356-A and No. 6377-A and the an- 
swers of the defendants to the complaint in No, 
6356-A and the complaint and petition m No. 
6377-A, and the two causes having been consolidated 
for hearing and trial by the order of the Court 
entered herein on November 15, 1950, and plain- 
tiffs and petitioners being represented by Faulkner, 
Banfield & Boochever, of Junean, Alaska, their at- 
torneys, and the defendants being represented by 
their attorneys, J. Gerald Williams, Attorney Gen- 
eral of Alaska, and John Dimond, Assistant At- 
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torney General of Alaska, and evidence having been 
adduced before the Court on behalf of the parties, 
aud arguments having been made by respective 
counsel for plaintiffs, petitioners and defendants, 
and the cause having been submitted for Judgment 
on that day, and the Court having taken the matter 
under advisement and having thereafter, on De- 
cember 27, 1950, rendered its written opinion which 
was on that day filed with the Clerk of the Court, 
and the Court having made and filed herein on 
January 18, 1951, its findings of fact and conclu- 
sions of law, 

It Is Hereby Ordered, Adjudged and Decreed that 
the defendants above named, and their officers, 
agents, employees and successors, and each of them, 
be and they are hereby enjomed from collecting 
from the plaintiffs and from all others similarly 
situated who are subject to the Alaska Unemploy- 
ment Compensation Jaw contributions required to 
be paid under that law, as referred to in the plead- 
ings and findings herein, for the credit year be- 
ginning July 1, 1950, and ending June 30, 1951, in 
excess of 2.7 per cent of their payrolls less the 
credits provided to be allowed employers under the 
provisions of Chapter 74 of the Session Laws of 
Alaska, 1947, as amended (Section 51-5-5, ACLA, 
1949), which credits are to be computed according 
to the formula prescribed, in the law, and by com- 
puting the surplus available for credits as four 
times the amount of contributions paid during the 
calendar year 1949, which contributions amounted 
to $1,370,519.14, and that the defendants, their 
agents, officers, employees and successors, and each 
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of them, forthwith assign the plaintiffs and all other 
emplovers in Alaska eredits against the payments 
required to be made into the fund for the credit 
vear aforesaid equal to sixty per cent of $1,370.- 
519.14, or a total of $822,311.48; and 

It Is Further Ordered and Decreed that, after 
the recomputation of the credits due in accordance 
with the Court’s opinion and findings herein, the 
defendants, their agents, officers, employees and sue- 
eessors, and each of them, forthwith refund to the 
plaintiffs and to all others similarly situated all 
payments heretofore made and hereafter made dur- 
ing the credit year beginning July 1, 1950, and 
ending June 30, 1951, in excess of the cash con- 
tributions which would have been required and 
which are required by the computation of the sur- 
plus and the portion thereof available for credits, 
namely, $822,311.48, for the credit year aforesaid, 
and that after recomputation and assignments of 
eredits for the credit year aforesaid shall have been 
made, the defendants, their agents, officers, em- 
ployees and successors, and each of them, assign 
to the plaintiffs and to all others similarly situated 
the portions of the surplus available for credits, 
namely, $822,311.48, in accordance with their re- 
spective classifications under the law and according 
to the opinion and findings of this Court. 

Done in open court this 18th day of January, 1951. 

/s/ GEORGE W. FOLTA, 
Judge. 


Receipt of copy acknowledged. 


[Endorsed]: Filed January 18, 1951. 
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[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that the above-named de- 
fendants hereby appeal to the United States Court 
of Appeals for the Ninth Cireuit from the final 
judgment and decree entered in this action on Janu- 
ary 18, 1951. 

J. GERALD WILLIAMS, 
Attorney General of Alaska. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Junean, Alaska, At- 
tornevs for Defendauts. 


Receipt of copy acknowledged. 


[indorsed]: Filed February 14, 1951. 


[Title of District Court and Cause. ] 
No. 6377-A 


STATEMENT OF POINTS TO BE RELIED 
ON BY APPELLANTS 


The appellants, defendants above named, propose 
on their appeal to the United States Court of Ap- 
peals for the Ninth Circuit, to rely upon the fol- 
lowing points as error: 


I. 

The court erred in holding that the computation 
made by appellants, from which it was determined 
that no surplus, distributable for experience rating 
credits, existed in the Alaska Unemployment Com- 
pensation Trust Fund as of March 15, 1950, was 
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erroneous in that such computation was made on 
the basis of ‘‘contributions,’? meaning not merely 
cash payments but the sum of such cash payments 
and experience rating credits. 


IT. 

The court erred in finding that for the calendar 
year 1949 total contributions from all employers in 
the Territory amounted to $1,370,519.14, that on 
March 15, 1949, there existed in the Alaska Unem- 
ployment Compensation Trust Fund a_ surplus 
which exceeded four times such contributions by 
$3,914,9380.37, and that on said date there was in 
the Fund $822,311.48 available for distribution as 
experience rating credits for the credit vear July 
1, 1950-June 30, 1951. 

This was error since the total contributions paid 
for 1949 amounted, not to $1,370,519.14, which is 
merely the amount of cash payments made for that 
year, but to $2,386,932.63, which is the sum of cash 
payments and experience rating credits for such 
year. The total amount of money in the Fund, 
1.e., $9,397,006.93, thus did not exceed four times 
the total contributions for 1949, and consequently 
no surplus existed in the Fund to be distributed as 
experience rating credits for the vear Julv 1, 1950- 
June 30, 1951. 

IIT. 

The court erred in holding that the appellees were 
not estopped from questioning appellants’ deter- 
mination of the meaning of ‘‘contributions”’ as that 
word 1s used in the definition of ‘‘surplus’”’ in the 
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Alaska Employment Security Law, Section 51-5-5 
(ce) (1)(G), Alaska Compiled Laws Annotated, 1949. 

This was error because appellees im previous 
years had accepted appellants’ construction of the 
law im such respect, and by reason of such acquies- 
cence received, for the credit year July 1, 1949-June 
30, 1950, a greater amount of experience rating 
credits than they would have received had their 
interpretation of ‘‘contributions,’’ as meaning only 
cash payments, been adopted and followed by ap- 
pellants. 

IV. 

The court erred in entering judgment and decree 
in favor of appellees, and in ordering appellants to 
recompute the surplus in the Alaska Unemployment 
Compensation Trust Fund as of March 15, 1950, to 
assign experience rating credits to appellees and all 
others similarly situated for the credit year July 
1, 1950-June 30, 1951, and to make refunds to ap- 
pellees and all others similarly situated of cash 
contiibutions made by them for the said credit year 
in excess of the cash contributions which would he 
required after experience rating credits in the 
amount of $822,311.48 have been issued. 

Dated at Junean, Alaska, this 15th day of 
February, 1951. 

J. GERALD WILLIAMS, 
Attorney General of Alaska. 
/s/ JOHN H: DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ants-A ppellants. 


Receipt of copy acknowledged. 
[Endorsed]: Filed February 16, 1951. 
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No. 6377-A 
STIPULATION RE PRINTING OF RECORD 


It is hereby stipulated and agreed by and _ be- 
tween Faulkner, Banfield and Boochever, attorneys 
for plaintiffs above named, and John H. Dimond, 
Assistant Attorney General of Alaska, one of the 
attorneys for the above-named defendants, that in 
printing the papers and records to be used in the 
hearing on appeal in the above-entitled cause before 
the United States Court of Appeals for the Ninth 
Cireuit, the title of the court and cause in full shall 
be omitted from all papers except on the first page 
of the record, and that there shall be inserted in 
place of the title on all papers used as part of the 
record the words ‘Title of District Court and 
Catse’’; also that all endorsements on all papers 
used as a part of the record may be omitted except 
the clerk’s filing marks and admissions of service. 

Dated at Juneau, Alaska, this 15th day of 
February, 1951. 

FAULKNER, BANFIELD & 
BOOCHEVER, 


By /s/ H. L. FAULKNER, 
Attorneys for Plaintiffs. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Attornev for Defend- 
ants. 


[Endorsed]: Filed February 16, 1951. 
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[Title of District Court and Cause.] 
No. 6377-A 
DESIGNATION OF PORTIONS OF RECORD 
AND PROCEEDINGS TO BE INCLUDED 
IN RECORD ON APPEAL 


To the Clerk of the Above-Entitled Court: 

You are hereby requested to make a transcript 
of record to be filed in the United States Court of 
Appeals for the Ninth Cireuit, pursuant to an ap- 
peal taken in the above-entitled cause, and to include 
in such transcript of record the following papers 
and records which the above-named defendants- 
appellants designate as those portions of the record 
and proceedings herein which they deem should be 
contained in the record on appeal of this cause: 


1. Petition for review of decision of Employ- 
ment Security Commission of Alaska. 


2. Plaintiffs’ Exhibits Nos. A, B, C, D, EH, F, 
G, H, I, and J attached to Petition. 


3. Answer to petition. 

4, Stipulation dated October 31, 1950. 
5. Stipulation dated November 3, 1950. 
6. Reporter’s transeript of record. 

7. Plaintiffs’ Exhibit No. 1. 


8. That portion of defendants’ Exhibit A, thie 
New York State Unemployment Insurance Law, 
designated therein as ‘‘Section 577(d).”’ 


9. Defendants’ Exhibit B. 
10. Defendants’ Exhibit C. 
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11. Opinion. 
12. Findings of fact and conclusions of law. 
13. Judgment and decree. 
14. Notice of appeal. 
15. Statement of points rehed on by appellant. 
16. Stipulation re printing of record. 


17. This designation of portions of record and 
proceedings to be mncluded in the record on appeal. 

Dated at Juneau, Alaska, this 15th day of 
February, 1951. 


J. GERALD WILLIAMS, 
Attorney General of Alaska. 


/s/ JOHN H. DIMOND, 
Assistant Attorney General, Attorneys for Defend- 
ants-A ppellants. 


Receipt of copy acknowledged. 


[Endorsed]: Filed February 16, 1951. 
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No. 6356-A and No. 6377-A 


COUNTER PRAECIPE AND DESIGNATION 
OF PORTIONS OF RECORD AND PRO- 
CEEDINGS REQUESTED BY PLAIN- 
TIFFS AND APPELLEES TO BE 
INCLUDED IN RECORD ON APPEAL 


To the Clerk of the Above-Entitled Court: 

In the preparation of the transcript of record to 
be filed in the United States Court of Appeals for 
the Ninth Circuit pursuant to an appeal being taken 
by the above-named defendants, you are requested 
to include in the transcript of record, in addition to 
the papers and records requested by the defendants- 
appellants, the following: 


1. Complaint in Cause No. 6356-A. 
2, Answer to Complaint in Cause No. 6356-A. 


3. Order dated November 13, 1950, consolidating 
Causes Nos. 6356-A and 6377-A. 


4. ‘This Praecipe and Designation of Portions 
of Record and Proceedings Requested by Plaintiffs- 
Appellees. 


Dated at Juneau, Alaska, this 16th day of 
February, 1951. 
/s/ H. L. FAULKNER, 
Attorney for Plaintiffs- 
Appellees. 


Receipt of copy acknowledged. 
[Endorsed]: Filed February 16, 1951. 
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In the District Court for the Territory of Alaska, 
Division Number One, at Juneau 
No. 6356-A and No, 6377-A 


NEW ENGLAND FISH COMPANY, a Corpora- 
tion, and WARDS COVE PACKING COM- 
PANY, a Corporation, for Themselves and <All 
Others Similarly Situated, 

Plaintiffs, 


VS. 


GEORGE VAARA, ANTHONY ZORICH, 
RALPH J. RIVERS, as the Employment Se- 
eurity Commission of Alaska, and R. E. 
SHELDON, Director and Chief Executive 
Thereof, 

Defendants. 

REPORTER’S TRANSCRIPT OF RECORD 

Be It Remembered, that on the 13th day of No- 
vember, 1950, at 9:30 o’clock a.m., at Juneau, 
Alaska, the above-entitled cause came on for hear- 
ing, the Honorable George W. Folta, United States 
District Judge, presiding; the plaintiffs appearing 
by H. L. Faulkner, of their attorneys; the defend- 
ants appearing by John H. Dimond, Assistant At- 
torney General of the Territory of Alaska; 

Whereupon, the following occurred: 

The Court: I have familiarized myself with the 
pleadings and the issues so, unless counsel have 
something further to add to what the pleadings 
reflect, we can go on. 

Mr. Faulkner: J think, your Honor, the plead- 
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ings [1*] look more formidable than the issues of 
the case. I might say that this involves the in- 
terpretation of one or two words in the statute, 
what constitutes surplus. We have here a number 
of original letters and petitions and so on, but these 
are all attached to the complaint and admitted, so 
I don’t think it is necessary to admit them in evi- 
dence. We have no evidence, and that is all as far 
as I am concerned. So, if Mr. Dimond has anv evi- 


dence 
Mr. Dimond: I have a couple of witnesses. 
The Court: You may eall them then. 


JOHN T. McLAUGHLIN 
called as a witness on behalf of the defendants, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Dimond: 


Q. Please state your name. 

A. John T. MeLaughlin. 

Q. What is your occupation? 

A. Director of the Unemployment Insurance Di- 
vision of the Employment Security Commission. 

Q. How long have you been in that position ? 

A. Since March, 1947. 

Q. Did you work on the drafting of the experi- 
ence rating, 1947 amendment to the Employment 
Security Law? A. Yes, I did. [2] 

Q. What part did you have with respect to the 
drafting of that statute? 

A. T was directed by Mr. Sheldon, the Executive 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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(Testimony of John T. MeLaughlin. ) 

Director, to continue on with our study of experi- 
ence rating and complete the study with the thought 
of having a bill ready for presentation in the 1947 
Legislature. 

Q. Was this experience rating law originated in 
your office or was it modeled after some other statc 
enactment along the same lines? 

A. In seeking an employer rating system that 
would work favorably in the Territory of Alaska, 
we ran onto the payroll decline system used in New 
NEOUAR 

Q. You have answered the question ? 

A. Yes. That we followed the study made in 
New York State on payroll decline. 

Q. Did you consider the New York definition of 
surplus as respects the trust fund, adequacy of the 
fund ? 

A. We considered the New York plan on reserve 
and surplus. The preliminary study in New York 
State, the whole study was based on bow much 
money is necessary for sufficient reserve based on 
the preceding year’s taxable wages in as much as 
the taxable wages represent the benefit potential, 
and it was declared that 10%, or rather 10.8% of 
the preceding year’s taxable wages was sufficient. 
The preliminary study carried this figure, 10.8 of 
the preceding year’s [3] taxable wages. Later, when 
the law was drafted, that swung from the usage of 
10.8 of the preceding year’s taxable wages to four 
times the contribution amount, which in effect jis 
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(Testimony of John T. MeLaughlin. ) 
the same as 2.8, the contribution being 2.7 of the 
taxable wages. 

The Court: Am I to understand that whatever 
formula they used to start with ended and they used 
this other? 

A. No, your Honor. The system has not been 
changed since it was first passed by the Territorial 
Legislature. 

The Court: I am speaking of the New York 
system. I thought that is what you were talking 
about in your last answer. 

A. We used that system, but, since the question 
is on surplus and on reserve, I wanted to bring out 
that point. 

The Court: When you say they later did so and 
so, do you mean the Legislature or New York? 

A. It was New York; yes. 

Mr. Dimond: At this time, if the Court ae 
I would lke to offer in evidence the New York 
State law; I have marked the place where surplus 
is defined in the section of the statute. 

The Court: Am I to understand that your testi- 
mony will show that it was adopted here? 

Mr. Dimond: No. 

Mr. Faulkner: If the Court please, we don’t 
want to [4] object, but for the purpose of shortening 
the record I don’t think the testimony is relevant 
at all—what it is in New York. 

The Court: If it was not adopted here, how is 
it relevant? 


us. New England Fish Co., ete. 99 


(‘Testimony of John T. MeLaughlin. ) 

Mr. Faulkner: I think we are concerned only 
with the language of our own statute. 

Mr. Dimond: My only thought is, your Honor, 
if the Alaska law was taken—of course I ean’t prove 
it was adopted word for word, but through testi- 
mony that the New York law was considered, and 
they drafted—and the reasonable inference on the 
interpretation of surplus, it 1s almost identical with 
the Alaska law and was adopted by the Legislature. 

The Court: That sounds reasonable enough ex- 
cept that, as I understand the testimony, it hasn’t 
been shown yet that that was adopted here. 

Mr. Dimond: J don’t think it was adopted. 

Q. Was the New York law adopted? 

A. Not in its entirety. 

The Court: Was the part adopted that is in- 
volved in this controversy ? 

A. To a great extent it was. The payroll de- 
cline, reserve and surplus was adopted, your Honor. 

Mr. Faulkner: I still think it is not competent 
because theories are not admissible to show what 
the law is. I mean the law is plain on its face. I 
think that is all we are [5] concerned with. 

The Court: You mean this formula, if it can be 
called a formula, was based, or you took into eon- 
sideration this payroll decline theory ? 

A. Yes, your Honor. 

The Court: What is this payroll decline theory ? 

A. Emplovers are classified according to their 
annual decline in payrolls. 
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(Testimony of John T. McLaughlin.) 

The Court: Is there necessarily a decline in pay- 
rolls? 

A. No. Some Gases increase, or the payroll is 
constant. However, if the payroll declines during 
a three-year period, it has the effect of placing the 
employer in a less favorable class than those who 
have a steady payroll or show an increase. 

The Court: Well, then am I to understand that, 
so far as our statute is concerned, it is based on 
this theory of payroll decline, only without taking 
into account the payrolls of employers who increase 
or remain more or less stationary? How ¢an this 
theory play an important part if it is only applied 
to employers whose payrolls decline? Are the em- 
ployers involved in this controversy employers 
whose payrolls have declined ? 

Mr. Dimond: Well, your Honor, I think the 
experience rating theory is that those employers 
who have shown declines— [6] I mean, those who 
have not shown any declines get more credits than 
those who have shown more declines. I think they 
consider all employers and break it into percentage 
of declines. Those who show increases and no de- 
clines at all are in the top-favored class and get 
more surplus than those who don’t for the same 
period of time. 

The Court: Why is it necessary here at this time 
to emphasize payroll decline? 

Mr. Dimond: There is no particular point in 
emphasizing that. As a matter of fact, it isn’t essen- 
tial T show the New York statute. 
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(Testimony of John T. McLaughlin. ) 

The Court: You can show something apparently 
irrelevant for the purpose of affording the Court an 
understanding. I am posing the questions at the 
outset, because it would seem to be somewhat irrele- 
vant. Don’t let me interfere with the manner you 
have of presenting your case, however. 

Q. Mr. McLaughlin, at what time was the ad- 
ministrative interpretation of contributions, as con- 
tained in and used in this ease, arrived at; that is, 
when did the administrator of your office determine 
the definition of surplus to mean total contributions ; 
that is, cash plus credits ? 

A. The determination was made at the offset in 
figuring reserve, that it was the legislative intent to 
take four times the preceding year’s contributions. 

Q. Did you always interpret contributions as 


eash plus [7] credits? A. Yes, sit. 
Q. There has never been any other interpreta- 
tion made by your office? AN] Nia 


The Court: When vou say ‘‘eash plus eredits,’’ 
would that be the same as contributions plus eredits ? 

Mr. Dimond: Not according to our theory. 

The Court: What is the difference? 

Mr. Dimond: Plaintiffs maintain contributions 
are only one thing; that is, cash. And defendants 
maintain that, since before you can have surplus, 
you must have four times the previous vear’s coi- 
tributions. Then, if it meant cash plus credits— 
there are so many credits, if I may explain to the 
Conrt—then when they are obliged to make con- 
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(Testimony of John T. MeLaughhn.) 
tributions they may take eredit instead of cash if 
they wish. 

The Court: As you use contributions, is it looked 
upon as credit? 

Mr. Dimond: Yes. The issue in this case is that 
the Employment Security Commission has con- 
sidered credit as contribution and used them in 
figuring the surplus. 

Q. Was there ever any discussion or argument 
within the Commission as to whether the plaintiff’s 
or defendants’ system should be used? 

A. Yes. There was a lengthy discussion on the 
subject, and [8] several schedules were run, or 
studies were run, using cash only as contributions, 
using ¢redit and eash as contributions, and the third 
study was a study using credit and cash with the 
subtraction of outstanding credit from the monies 
in the fund. Those three different systems were run 
as a study. 

Q. And the final one determined, or was con- 
tributions interpreted to mean cash plus eredits or 


total credits ? A. Yes. 
@. And that has been adhered to from the first 
working of the statute? A. Yes. 


Mr. Dimond: No further questions. 


Cross-Examination 
By Mr. Faulkner: 


Q. John, the point in this case 1s the Commis- 
sion has used cash and credits in computing the 
surplus required. A. Yes, sir. 
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(Testimony of John 'T. McLaughlin. ) 

Q. And we contend under the statute the money 
payments only should be used. Now, you say that 
you have in the past used the money payments plus 
the credits in computing the surplus. Now, you 
made a study of the results of that? 

A. Yes, sir. 

Q. As compared with using money payments 
only. Now, in the [9] answer here there are two 
examples set up for two years. Now, in those two 
years involved vou show that by using the money 
payments, computing the surplus, multiplying by 
four, that one of the parties here would have been 
required to pay more money during one year by 
two hundred dollars on a payroll of seven hundred 
and some thousand, and the other would have been 
required to pay less. Is that so? 

A. I believe that is so, Mr. Faulkner. However, 
Mr. Prather ran that study and, if it is yonr pleas- 
ure, I would rather have you question him. 

Q. Yes. He will be on the stand later on? 

A. Yes, sir. 

Mr. Faulkner: ‘That is all. 

Mr. Dimond: ‘That is all. 

The Court: Well, now, what isn’t clear to me is 
whether this decision of the Commission is some- 
thing that is original or is it what has been done 
elsewhere under similar statutes. 

Mr. Faulkner: ‘There aren’t any similar statutes, 
except the closest 1s Washington, but there are no 
court cases. I don’t think the matter has ever 


been 
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(Testimony of John T. McLaughlin.) 

The Court: I thought it was patterned after the 
New York law. 

Mr. Faulkner: I don’t think so. [10] 

Mr. Dimond: What I am attempting to show, 
your Honor, is that it is similar to the New York 
law so far as insurance, and they have a definition 
of surplus which is defined as a certain amount, if 
J may read it—‘‘ ‘Surplus’ means that amount by 
which the moneys in the fund as of the effective 
date, after subtracting the amount of credits,’’? which 
we don’t, ‘previously established under this section 
and outstanding as valid on such date, exceed the 
lesser of nine hundred million dollars or three and 
one-half times the amount of contributions payable 
on the payrolls reported by all employers.’’ Our 
statute says that surplus is the amount by which the 
fund exceeds four times the amount of contributions 
payable. 

Myr. Faulkner: ‘*Paid.’’ New York says, ‘‘pay- 
able’’; ours is ‘‘paid.”’ 

Mr. Dimond: I have the report of the New York 
State Joint Committee in which the New York bills 
were considered, and this Committee stated that one 
of the most important things to be considered in 
their experience rating legislation was the solvency 
of the fund. If I might read it to the Court, the 
Committee said, ‘‘the solvency of the Fund must not 
be jeopardized. In this connection, the less ad- 
vantageous economic conditions affecting employ- 
ment in the postwar period should be taken into 
account in determining estimates of the Fund’s 
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(Testimony of John 'T. McLaughhn. ) 

future solvency. The provisions of several bills [11] 
introduced in this year’s Legislature meet this test 
by requiring a constant reserve of 10.8 per cent of 
the previous year’s total taxable payroll (equivalent 
to four times the previous year’s total contributions 
to the Fund).’’ If the reserve required is four times 
2.7 per cent of the total payroll for the previous 
vear, it is the same as cash plus credits because that 
will amount to total payroll. What we are trying 
to bring out in this case is that the Alaska interpre- 
tation must be the same as this. 

Mr. Faulkner: Your Honor, | think that is an 
entirely different statute, and we don’t have that 
in our statute. Now, we have the safeguard on the 
fund, that the fund, the surplus in the fund avail- 
able for eredit must be four times something. It is 
four times the contributions paid during the pre- 
ceding year. Our point is we use this language, 
‘‘contributions paid,’’ and then go back in the orig- 
inal Jaw and contributions is defined as money 
payments required by the act unless otherwise 
clearly required, as it doesn’t in this case. I would 
like to ask Mr. McLaughlin another question or 
two. It might aid the Court. 

Q. Mr. McLaughlin, the way this thing works, 
I think the Court understands it, but the law re- 
quires certain contributions which amount to a per 
cent of every employer’s payroll. That is the funda- 
mental thing; isn’t it? 

A. Fundamental; yes. [12] 

Q. In 1947—that was originally 2.7? 
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A. Yes. 

Q. In 1947 the Legislature passed an experience 
rating law. By that time vou had _ considerable 
money in the fund? 

A. Yes. It was considered we had_ sufficient 
money in the fund to distribute experience rating 
credits. 

Q. We had some discussion about experience 
rating credits. After the law in 1947 was passed 
that provided instead of paying 2.7 into the fund 
there was certain credits given employers based on 
their payroll experience; is that right? 

A. ‘That is right. 

Q. Now, those credits were based on the payroll 
decline; that is, you used that as a basis; that is, 
in other words, if a man’s payroll declined a great 
deal from one year to another, he wouldn’t get so 
much eredit as if it were constant or increasing? 

A. That is right. 

Q. Payroll isn’t exactly ie same from one year 
to another in dollars and cents. There might be a 
little variation from one year to another, so you have 
six classes ? A. Yes. 

Q. ‘The highest is where the payroll doesn’t de- 
cline more than ten per cent, and the next is thirty 
per cent and so on? A. Yes. [13] 

Q. That is the theory on which credits are 
based; that is the payroll decline? 

A. The theory under which credits are dis- 
tributed. 

@. Various other things enter into the formula 
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for computing the credits; you have a number of 
things you take into consideration in computing 
credits? 

A. Yes; a regular schedule which results in the 
final computation of credits or percentage of credit 
for each of the different classes. 

Q. Now, John, that is rather technical; I mean 
those various elements of the formula for computing 
an employer’s credit, there are several elements 
that would have to be figured by one familiar with 
that particular thing? 

A. Actually the schedule is not too complicated. 
We have six classes. The top class has the best ex- 
perience. They have maintained their payroll. The 
theory of this experience rating is an attempt to, 
besides issuing credit, to stimulate the employer, to 
have constant employment in the Territory. Those 
in the top class deserve more credit, so they are 
given a certain weight which is above the weight 
in the lower class. 

Q. In computing those credits you have to take 
into consideration various factors, one of which is 
payroll decline, if any, and the other is total payroll 
of all employers? A. Yes. [14] 

@. And so when those various credits are com- 
puted they are computed by the Commission with- 
out any notice or participation by the employers? 

A. Yes, sir. 

Q. And the New England Fish Company and 
the Wards Cove Packing Company, the two peti- 
tioners in this case, have been in the top class, have 
they; or do you know? A. IY don’t know. 
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Q. You don’t know. 

My. Faulkner: Off hand I think that is all. 

The Court: Ave the factors of the formula so 
ascertainable or determinable that any two people 
could come up with the same result so far as com- 
putation 1s concerned ? 

A. Yes, sir. If the formula is followed accord- 
ing to the law, any number of people would come 
up with the same result. 

The Court: That is all. 

Mr. Dimond: Has the Court ruled on my offer io 
admit the New York statute im evidence? 

The Court: What do you claim for it? 

Mr. Dimond: Well, I think the testimony shows 
that the New York statute was studied in connection 
with the drafting of the Alaska law, and at least 
some of the Alaska law is very similar, and the 
thinking of the New York committee on the intent 
of its law should have the inference as to show- 
ing [15] that the people who drafted the Alaska 
law were thinking along the same line, the fact 
that contributions have reference to the total, and 
1 believe that is shown in the Joint Committee Re- 
port in 1945, and also the definition of surplus in 
the New York Statute itself. 

The Court: Well, how would that thinking be 
affected by the difference, to which counsel called 
attention, between the two statutes? 

My. Dimond: The essential things we are con- 
cerned with here today are not different. You might 
have some different wording in the statute, but the 
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essential things are the same. hat is whether or 
not a surplus can be distributed, which means 
whether or not you have a certain required reserve 
in your fund depends upon the previous year’s 
contributions. Now, New York, according to these 
that I want to introduce, shows whether or not you 
have a reserve large enough to distribute credits 
depends on the previous year’s contributions, total 
payrolls, not cash payments alone. There is no 
essential difference. The New York statute does 
not define contributions as being money payments 
hike Alaska law. 

The Court: Is it a distinction without a differ 
enee, or is it a real difference that would call per- 
haps for a different interpretation ? 

Mr. Dimond: Plaintiffs say it is a difference. 
We think it is not. In the original law, unless the 
context 1s [16] otherwise, money payments were 
not issued for ten years. When the experience 
rating law was drafted that was left in. It wasn’t 
changed as it possibly should have been. It was 
left in, and we submit and are trving to show on 
arguinent that the new expericnee rating law clearly 
means something else than cash if vou interpret 
money as cash; credits. We have to rely on the faet 
that money does not always have definite signifi- 
eance. In view of the statute, the context of the 
law and legislative Instory, as I have attempted to 
show, In considering the New York law, that con- 
tributions mean something besides cash payments, 
it means total credits. In fact reserve relates to 
payments. You won’t have that relating to pavrolls 
if you just use cash contributions. 
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The Court: This is something perhaps besides 
the point involved. What would be the difference? 
Would it be substantial or just minor if one or the 
other theory prevailed here, or if the plaintiffs’ 


theory 
Mr. Dimond: I am attempting to show, by an 
exhibit which will be identified by the next wit- 


ness 


The Court: Then vou needn't go into it. Tf any 
booklets or any of them tend to throw hght that 


will be 

Mr. Faulkner: For the sake of the record I 
would like to renew my objection to these, but prin- 
cipally on the ground that it 1s more or less con- 
fusing; it confuses the issue. I have no objection 
to the introduction so the Court [17] can read it, 
but I think it confuses the issue here, and for that 
reason [ object to it. I will afterwards point out to 
the Court the difference. We are concerned with 
the Alaska law. Even if the New York law was 
the same, it would not be binding on the Court. 
There are no court decisions of this anywhere. 

Mr. Dimond: There aren’t; I will admit that, 
vour Honor. 

The, Court: If this were a jury trial with the 
possibility of confusing the jury, it would be for- 
midable and I would give weight to it as having a 
tendency to confuse the jury, but, not having a jury, 
the objection will be overruled, and it may be ad- 
mitted. Do you wish to have them lettered sepa- 
rately ? 

Mr. Dimond: I might say I onlv wish a certain 
portion. 
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The Court: You might specify it. 

Mr. Faulkner: I would like the whole law if it 
is going In. 

The Court: <All the law? 

Mr. Dimond: T offer this pamphlet, New York 
State Unemployment Insuranee Law, Article 18 
of the New York State Labor Law, as Amended, 
as Defendants’ Exhibit 1. 

The Court: Defendants’ Exhibit A. 


DEPENDANTS’ EXHIBIT “A” 


The same being a portion of Chapter 577 of the 
New York State Unemployment Insurance Law 


(Article 18 of the New York State Labor Law, as 
Amended. ) 


577. Contribution Rate Credits. Sub-section (d). 
‘‘Surplus’’ means that amount by which the moneys 
in the fund as of the effective date, after subtracting 
the amount of credits previously established under 
this section and outstanding as valid on sueh date, 
exceed the lesser of mine hundred million dollars 
or three and one-half times the amount of contribu- 
tions payable on the payrolls reported bv all em- 
ployers on or before the effective date for the pre- 
ceding completed calendar vear, limited, however 
to an amount not greater than sixty per Suan 
of such contributions for such vear. * t 


My. Dimond: And the Report of the New York 
State Jomt Legislative Committee. Mr. Faulkner, 
I believe there is [18] only one 
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Mr. Faulkner: J haven’t seen that, so I don’t 
know what is in it. 

Mr. Dimond: Page 53, the part marked in red 
tnnis. 

The Court: That is the second pamphlet? 

Mr. Dimond: That is the second pamphlet. 

The Court: The second pamphlet may be ad- 
mitted and marked Defendants’ [exhibit B. 


DEFENDANTS’ EXHIBIT B” 


The same being a portion of page 55 of ‘Report 
of the New York State Jomt Legislative Committee 
on Industrial and Labor Conditions. (Legislative 
Document 1945) No. 39, 


LV. Unemployment and Health Insuranee. Sub- 
paragraph 2. Rate Variation........... 2 
Whatever plan is ultunately adopted should be 
based upon two intrinsic principles which must 
underlie the application of any svstem of rate 
variation. 

The first is that the solvency of the Fund must 
not be jeopardized. In this connection, the less ad- 
vantageous economic conditions affecting emplov- 
ment in the postwar period should be taken into ac- 
count in determining estimates of the Fund’s future 
solvency. The provisions of several bills introduced 
iu this year’s Legislature meet this test by requiring 
a constant reserve of 10.8 per cent of the previous 
vear’s total taxable payroll (equivalent to four times 
the previous year’s contributions to the Fund), 
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Clerk of Court: Page what? 

Myr. Dimond: 53. 

Clerk of Court: The red ink portions? 

Mr. Dimond: Yes. That is all I have. 

Whereupon, the hearing was recessed briefly to 
permit the disposition of other matters which had 
been previously set, after which the hearing was 
continued as follows, with all parties present as 
heretofore: 

The Court: You may proceed. 


ROBERT PRATHER 


called as a witness on behalf of the defendants, be- 
ing first duly sworn, testified as follows: 


Direct Examination 
By Mr. Dimond: 


Will you state your name? 

Robert Prather. 

What is your occupation? [19] 

Chief Accountant for the Commission. 

The Emplovment Security Commission ? 
Yes; the Employment Security Commission. 
How long have vou been engaged as such 
Chief Accountant? 

A. Approximately two and a half years. 

(). What are your duties in that respect ? 

A. Among other things my duties include the 
annual computation of experience rating, for the 
experience rating proposition. 

Q. Do you make the computation of credit for 
experience rating ? 


FOPOPOPe 
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A. Not personally, but it is made under my di- 
rection in the accounting section. I supervise them 
and assume full responsibility for them. 

Q. I hand you this paper. Will you please tell 
the Court what that is? 

A. This is a projection of the Unemployment 
Compensation Fund using the cash contributions 
method only, and that is the method contended by 
the plaintiffs. We try to show by this projection 
that the required reserve would fluctuate very 
wildly, and experience rating credits would also 
fluctuate wildly. 

The Court:. What? 

A. Experience rating credits and the reserve. 

Q. What have you assumed? [20] 

A. Annual contributions at two and a half mil- 
lion dollars. 

Q. And no change in the employment picture? 

A. No change in the total taxable wages under 
this assumption. 

Q. And you have used the alternate 60% for 
computing surplus? A. Yes. 

Q. And you have used only cash contributions? 

A. Cash contributions in the determination of 
surplus and determining of reserve. 

Q. If you had used total contributions, as de- 
fendants contend should have been used, what would 
the reserve have been for each year? 

A. Jt would have remained stable at ten million 
dollars for each of the five vears, and contributions 
would have remained stable, and experience rating 
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ervedit would have been one and a half million for 
each of the years, 60% of the two and a half mil- 
lion dollars. 

Mr. Dimond: Do you have any questions? 

The Court: IT would like to have vou restate 
vour last answer, the total reserve. 

A. The reserve would have remained stable at 
ten million dollars for each of the five vears. 

The Court: And what else? 

A. The experience rating credit that would have 
been issued and distributed among all employers 
would have been one and a half millon dollars as 
contrasted with the amount shown [21] in the sched- 
ule. 

The Court: Wait now. You say as contrasted 
with what amount? 

A. The amount shown under columns ‘‘ Reserve’’ 
and ‘‘Experience Rating Credit for Next Year.’’ 
That is abbreviated on the heading. 

The Court: ‘Experience Rating Credit for Next 
Year.’*’ T don’t have any ‘‘ Reserve.” 

A. In the column to the left. 

The Court: It is two columns, not one. 

A. Yes, sir; two columns. 

The Court: Experience rating credit would have 
been as you say 


A. One and one half million dollars per year for 
each of the five years, and the reserve would have 
remained constant at ten million dollars for each 
of the five vears. 

The Court: What are the second, third, fourth 
and fifth lines? 


e 
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A. They merely give the continuity of the an- 
nual eredits and reserves upon which they are based. 

The Court: Successive years? 

A. Suecessive years; yes, sir. For example, we 
start off with an assumed reserve of ten million 
dollars for the first year, and the second year we 
find the reserve requirement is only four milhon 
dollars, and we could still [22] issue a. distributable 
surplus. That has no meaning. It is fiction, the 
result of mechanics of the formula and nothing to 
do with benefit potential based on 2.7 of total taxable 
wages. 

The Court: What isn’t clear to me in the lines 
second, fourth and fifth, is it hypothetical or does 
it reflect what would be the consequence of this 
formula contended for by the plaintiffs ? 

A. Everything in the schedule is hypothetical, 
but it is brought out to show what would happen 
under this particular given set of circumstances 
and to show our reserve requirement as meaning 
it has to relate to benefit potential. The plaintiffs’ 
contention would destroy that. 

Q. Aren’t there three things assumed? You 
assume the amount in the fund is ten million dol- 
lars. You assume payrolls are two million five 
hundred thousand dollars. 

A. Total contributions. 

Q. Those are two assumptions, the fund ten 
million dollars, and contributions two million five 
hundred thousand dollars; and for each of the suc- 
ceeding years aren’t you assuming the payroll level 
of employment would remain the same? 
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ae Wes. 

Q. And contributions would be the same? 

Ee CS: 

The Court: What isn’t clear to me, do each one 
of [23] these showings by each line stand by them- 
selves, or is there a connection? In other words, 
does the second result from working under the first ? 

Myr. Dimond: I believe it does. 

A. It does. The first line, ‘‘Experience Rating 
Credit for Next Year,’’ under that heading, and 
come down to the next line, the third column from 
the left, you will find the same amount is carried 
down. That is the method by which we are trying 
to show that our reserve will fluctuate, whereas it 
should not, and that experience rating credit will 
also fluctuate, whereas there is no basic reasoning 
for it to fluctuate. In other words, the total contri- 
butions are the same. 

Myr. Dimond: I believe, vour Honor, for the first 
vear if there is a million in experience rating 
eredits used for next vear, that will reduce it for 
the second year. 

The Court: This six hundred thousand? 

Mr. Dimond: Cash contributions next year 
would be a million dollars, and experience rating 
credit a million five hundred thousand dollars; 60% 
of a million dollars is only six hundred thousand. J 


mean: 
Q. Itis four million dollars; isn’t that right, My. 
Prather ? A. Yes. 
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Q. It can’t be four million; 60% of a million. 
Ts there some mistake there? [24] 

A. What lne? 

Q. That second line. Your reserve is four mil- 
lion dollars. How do you get that? 

A. Four times the difference. As I say, starting 
back with the first line a million five hundred 
thousand dollars, the amount of credit usable for the 
succeeding vear, 1f you look on the second vear vou 
will find that amount of credit has been used. 

Q. The second line? 

A. Your third column from the left; and of the 
total contributions of two and one-half million dol- 
lars one million five hundred thousand dollars of 
that was offset by experience rating credit, leaving 
a cash contribution of one million dollars, and four 
times that amount equals the four million dollars 
reserve, and 60% of that equals the amount in the 
second from the nght-hand column. 

Q, And then the reserve is four times vour cash 
contiibutions eaeh time? A. Yes. 

Q. <And if four times the total contributions were 
used, it wonld be constant at ten million dollars for 
each of the five vears? 

A. Yes; that is correct. 

The Court: Now, vour remark or explanation 
of line number 2 would also apply to the remain- 
ing lines, 3, 4 and 5? [25] A. Yes. 

Mr. Dimond: Hach is the result of the preceding 
ones. I should like to offer this in evidence as De- 
fendants’ Exhibit C. 
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My. Faulkner: We have the same objection to 
this. It is a separate set of hypothetical figures, and 
the question is not what might result from an in- 
terpretation. The question is what does the law 
require. [| don’t think this throws any lght on it 
at all. 

The Court: I understand this is merely explana- 
tory of the method of computation adopted. 

Mr. Dimond: Just explanatory, your Eonor, to 
show the results of the plaintiffs’ alleged interpre- 
tation, to show what would happen, and I think we 
ean show it. It is not wrong to assume certain pay- 
rolls and reserve if those figures remain constant 
for a certain length of time. 

The Court: I am fully aware of plaintiffs’ con- 
tention. While this of course would furnish the 
explanation and the reason, von might say, for hav- 
ing the law the way that it should be. nevertheless 
the law is not. Therefore, the Court cannot give any 
consideration to this. 

My. Dimond: Well, I am trying to show 

‘The Court: Or at least allow an explanation of 
this kind or pointing out consequences of this kind 
to supersede the terms of the statute. [26] 

Mr. Dimond: I thought if there was any am- 
biguity at all in the statute 

The Court: I don’t mean to say it is not ad- 
missible evidence. It will be admitted in evidence 
as Defendants’ Exhibit C. 
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Q. My. Prather, do you know whether any 
credits were issued to the New England Fish Com- 
pany, one of the petitioners in this case, in 1948? 

A. Yes. Credits were issued to the two parties 
hamed. 

Q. And what amount of credits were issued to 
each of the two petitioners in 1948? 

A. J would have to refer to the files. 

The Court: Have you read the answer? Do you 
know what is set forth in the answer? 

Q. Do you know if these are correct? 

A. Yes; these amounts are correct. No; I wish 
to withdraw that statement until [ refer to the file 
that was prepared under my direction, showing the 
actual computations and amounts of credit issued. 

Myx. Dimond: Your Honor, in this case the Com- 
mission has drawn up—it is really not a proof of 
any fact, as much as it is a narrative explanation 
of the law, how the computations are drawn up, 
tables, total payrolls, and is i rather complicated 
form, unless you can read this. [ would like to sub- 
mit it to the Court, not as evidence of facts, but 
explanatory [27] material. Attached to this expla- 
nation I notice 

The Court: Well, it is, you might say, in the 
nature of the last preceding exhibit? 

Mr. Dimond: Well, ves. It shows how eredits 
are actually computed, and they used the plaintiffs, 
New England Fish Company and Wards Cove Pack- 
ing Company, as examples, and attached are a his- 
tory and how they arrived at credit classes. 
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~The Court: Any objection ? 

My. Faulkner: Well, I don't think so, your 
Honor, except the same objection as to the others, 
and for the record I make an objection on the same 
grounds. 

The Court: Well, I realize your position is that, 
while all these things may tend to show the de- 
sirability of having this construction, nevertheless 
the terms of the statute don’t warrant it. 

My. Faulkner: That is mght. 

The Court: It mav be admitted as Defendants’ 
Exhibit D. 

Q. Does this show the amounts of credits issued 
for 1948 and 1949 for the two petitioners that I 
previously asked you about, Mr. Prather? 

A. Yes. These are the forms we use to show the 
individual computations of each and every emplover 
who is qualified under the act. 

Q. My question is, does this show the amounts 
of credits [28] issued for 1948 and 19492 

A. Yes, they do. 

(. Mr. Prather, were the credits issued these two 
petitioners for those two years based on the defini- 
tion as four times the total contributions; that is, 
four times cash plus credits? 

A. Yes. They were based on the consideration 
that contributions were at the rate of 2.7 of taxable 
wages reported on or before the cut-off date, in 
other words total contributions. At no time did we 
consider eash contributions in the actual individual 
calculations. 
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Q. Did you prepare any computation of what the 
credits would have been for those two companies if 
only cash contributions had been used, and are the 
figures contained in the answer in this respect 
correct ? 

A. Yes. In this exhibit that has just been pre- 
sented the amounts have been shown that would 
have been distributed had only cash contributiois 
been considered. Those amounts are substantially 
less of course than were actually granted to those 
employers. In other words, had we followed the em- 
ployers’ contended method, they would have suffered 
a reduced credit during this particular vear. 

@. Which year? 

A. The credit year 1949-1950 and also the credit 
vear 1948-1949. [29] 

The Court: Am I to understand that would be 
typical of other years in other words, that the em- 
ployers would receive less under the method 2 

Mr. Dimond: Not for each time. I just hap- 
pened to show these two. They didn’t make any 
complaint under the administrative interpretation 
but are now alleging it is wrong. I am going to show 
they have taken advantage of the situation to their 
benefit. 

The Court: For the purpose of precluding 

Mr. Dimond: Yes. 

A. I would hke to qualify my answer. The 
amount of credit would have been more or less in the 
two years I mentioned. I would like to refer to a 
chart I prepared before answering, just to make 
sure. 
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OP What? 

A. I made a statement that the credit to the 
employers involved would have been less for those 
two years, 1949-50 and 1948-1949. 1 would have to 
eheck my chart. I know they would have for the 
year 1949-50. 

Q. Will vou check for 1948 then? 

A. Yes. For the credit year ended June 30, 
1949, there would have been a total amount of 
credit issued of $1,130,174.88 by the employer con- 
tended method, whereas actually under the method 
used it was $1,123,571.18. 

The Court: ITsn’t that reflected in the an- 
swer? [30] 

My. Dimond: That is the over-all picture—it is 
reflected in the answer—of these two plaintiffs. [ 
don’t know whether it 1s important to know the 
total distributed for those two years. 

The Court: I wondered if it was in the answer 
itself. 

Mr. Dimond: No. 

Q. What is the difference? 

A. Exactly $6,603.70. That contradicts the state- 
ment I previously made that the credit for both 
those years would have been Jess by the employer 
contended method. Actually the eredit year 1949- 
50 would have been less; the other year would have 
been six thousand dollars more. 

Q. In 1948, had his interpretation been followed ? 

A. Yes. 

The Court: In what year? 

A. In the credit year ended June 30, 1949. 
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Cross- Examination 
By Mr. Faulkner: 


Q. Mr. Prather, have vou figured the result for 
the credit year 1950-1951 ? 

A. Yes, sir; I have. I had to make an assump- 
tion before I could do that. I had to assume that 
contributions remained level. [81] 

Q. Well, wouldn’t that be based on the contri- 
butions for 1949? 

A. That would be based—did you say the credit 
year 1950-51? 

Os 1951. 

A. 1951 would be based on the total taxable 
wages in 1950 and since we haven’t experienced 
those wages, we don’t know. 

Q. You cut off credits July 1, 1950? 

A. Yes; as of July 1, 1950. 

Q. If you hadn’t cut them off, what would you 
base them on if von continued them? On 1949? 


A. Yes. 

Q. You haven’t figured what that would be? 

A. Yes, sir; I have. 

Q. What is the difference? 

A. The amount of credit would have been $822.- 
311.48. 

@. Under which method? 

A. Plaintiffs’ contended method. 

Q. Under yours what would it be? 

A. Nothing. The fund—as a matter of fact the 
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reserve was inadequate to permit the issuance of 
credit. 

Q. My. Prather, in preparing these Exhibits C 
and D you used hypothetical figures there, did you? 

A. What was that? 

Q. The statement vou gave the Court there, Ex- 
hibit C? 

A. Was that the last one with a narrative re- 
port? [82] 

QO. NGC. A. Yos: 

Q. You talked about having a surplus of ten 
wnillion dollars. There is no requirement of law 
that the surplus be any particular figure? 

A. It must be equal to four times the previous 
year’s contributions. 

Q. But not in money, like in New York? 

A. It is not expressed in terms of money. 

Q. There are other things that enter into the 
condition of that surplus besides credit and econ- 
tributions, aren’t there; other things that affect it? 

A. That affect the—— 

Q. Surplus, and the total amount in the fund? 

A. Well, yes. We must consider the qualified 
employers and 

Q. What I meant was this. Certainly the fund, 
what you call the Unemployment Trust Fund, that 
is for the purpose of making payments to those 
unemployed ? 

A. That is the sole purpose of it. 

Q. That fund then is greatly affeeted by the 
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payinents you make to the unemployed during the 
vear ? A. Yes; that is correct. 

Q. That is the principal thing that would affect 
it? 

A. That would affect it, together with any flietu- 
ation and eash contributions. [33] 

Q. Now, in 1949 there were increased unemploy- 
ment payments by almost eighty-two and a half per 
cent over 1948? 

A. Is that the amount reflected in our annual re- 
port? If so, it is correct. 

Q. I have it here. So that was the big factor 
that affected the fund in 1949, wasn’t it? You don’t 
mean to say payrolls decreased any in 19492 

A. Yes; payrolls did. 

Q. Did decrease? 

A. ‘Total payrolls increased in 1949, but the cash 
contributions did decline slightly. 

Q. But there was an increase of 82.46% ? 

A. In the benefits? 

Q. In the Unemployment payments ? 

A. If that is what the report refers to, I will 
evant that. 

Q. I will show it to you so there will be no mis- 
take. The top of the page there. 

The Court: When you say payrolls in 1949 in- 
creased but cash contributions declined would that 
be because of credits, an inerease mm eredits ? 

A. I am sorry, vour Honor 

The Court: When you say payrolls in 1949 in- 
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creased but cash contributions declined, would that 
be because of an increase in credits? 

A. That results from the amount of experience 
rating credit [34] that has been issued in previous 
years which affect these two years. Our experience 
rating credit is during one year but applies for two 
vears. It would result in a reduction in eash, as- 
suming total contimbutions to be level; any differ- 
ence here is the result of differences in the amount 
of credit used by employers as well as in total con- 
tributions for two years. J probably am not too 
clear on that point. 

The Court: You have said it in a great many 
words when it could be in a few words. 

A. There are several factors that would change. 
The proportion of cash to total 

The Court: My question is, if payrolls in 1949 
increased but cash contributions declined, would 
that be due to an increase in credits? 

A. Yes, sir; that is substantially correct, except 
that total payrolls have increased also and in pro- 


portion [ can’t say whether cash contributions; 
total contributions did mcrease in 1949; total cash 
contributions decreased shghtly in 1949; and that 
is the result in the difference of amounts of E.R.C. 
applied during those two years. In other words, 
total cash contributions plus total experience rating 
applied equals 2.7%. If you increase one, you are 
eoing to decrease the other as a by-product, assum- 
ing the total contributions remain level. [35] 

Mr. Faulkner: 1 think there are no more ques- 
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tions. I think the Court understands that the eredit 
vear commenees July Ist. 

The Court: I was going to inquire why. 

Mr. Faulkner: Perhaps | better ask him. That 
is the way it is set up in the law. 

Q. Will you explain why credit commences July 
Ist and you deal with payrolls on a calendar year 
basis? 

A, The reason for that is that contributions are 
on a quarterly basis and after they are completed— 
so, if, referring to the calendar vear 1949, the 
fourth qnarter reports wouldn’t come until the 
first quarter 1950, so to make it possible from a 
bookkeeping standpoint we must wait until spring 
the followmg vear when we have all the payrolls at 
hand, when the computations are made with a rea- 
sonable time. We can’t do it until six months fol- 
lowing the calendar year. 

The Court: What is it you can do at the end of 
the calendar year? 

A. We refer to contributions applicable to a 
particular calendar year; in the surplus formula 
contributions are applicable to four calendar quart- 
ers of the calendar vear. This is further eom- 


plicated 
The Court: You might say there is a lag between 
the reecipt and the application or distribution of 
eredits? [86] 
A. Yes, sir; correct. There is three years in- 
volved. When the Commission eomputed its sur- 
plus in March, 1947, it considered 1946 payrolls and 
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allowed rating credit to he off-set the last half of 
1947 and the first half of 1948. So, there is three 
years involved in each annual grant. There is three 
annual factors involved. 

Q. What you mean is that an employer gets his 
credit on the three years previous experience? 

A. That is another consideration. In the deter- 
mination of a qualified employer 

Q. Well, a new one coming m gets nothing 
through the first year because it is based on payroll 
decline ? A. Yes: 

Q. An entirely new person, he doesn’t get it 
until he has the three years? 

A. He must have three full years plus 

Q. In the meantime he must pay 2.7%? 

A. That is right. 

Q. And that is the experience of the employers 
in this case; they were qualified but they hadn’t 
paid in; until three years, then they got credit? 

A. What is fFreht. 

Mr. Faulkner: That is all. 

Mr. Dimond: ‘That is all. 


(Witness excused.) [87] 


Whereupon, H. L. Faulkner, of attorneys for 
plaintiffs, made the opening argument to the Court 
im behalf of the plaintiffs; a form of Employer’s 
Experience Rating Credit Notice was introduced in 
evidence as Plaintiff’s Exhibit No. 1 for the pur- 
pose of illustration; the Court ordered that this 
cause No. 6377-A and cause No. 6356-A, both having 


us. New England Fish Co., ete. Val 


the same title as hereinbefore set out, be consoli- 
dated for trial and argument; John H. Dimond, As- ° 
sistant Attorney General of the Territory of Alaska, 
made the argument to the Court in behalf of the 
defendants; and H. L. Faulkner, of attorneys for 
plaintiffs, made the closing argument to the Court 
in behalf of the plaintiffs; and 

Thereupon, the Court took the matter under ad- 
visement. 


(End of Record.) 
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United States of America, 
Territory of Alaska—ss. 


I, Mildred K. Maynard, Official Court Reporter 
for the hereiabove-entitled court, do hereby 
Celtily: 


That as such Official Court Reporter | reported 
the above-entitled causes, viz. New England Fish 
Company, a corporation, and Wards Cove Packing 
Company, a corporation, for themselves and_ all 
others similarly situated, Plaintiffs, vs. George 
Vaara, Anthony Zorich, Ralph J. Rivers, as the 
Employment Security Commission of Alaska, and 
R. E. Sheldon, Directoy and Chief Executive 
thereof, Defendants, Nos. 6356-A and 6377-A of the 
files of said court; 

That I reported said cause in shorthand and my- 
self transeribed said shorthand notes and redueed 
the same to typewriting ; 

That the foregoing pages numbered 1 to 38, both 
inclusive, contain a full, true and correct tran- 
script of all the testimony and proceedings at the 
trial of the above-entitled cause, to the best of my 
ability. 


Witness, my signature this 23rd day of January, 
1951. 
/s/ MILDRED K. MAYNARD, 
Official Court Reporter. 
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United States of America, 
Territory of Alaska, First Division—ss. 


CERTIFICATE OF CLERK 


1, J. W. Leivers, Clerk of the District Court for 
the Territory of Alaska, First Division thereof, do 
hereby certify that the hereto-attached pleadings, 
which were filed in Cause Nos. 6356-A and 6377-.A, 
which was combined in this court for trial, and is 
being appealed under the title: New England Fish 
Co., et al., vs. George Vaara, et al., ete., are the 
original pleadings and orders filed in said cases and 
which were designated by the parties hereto as be- 
ing the pleadings to constitute the record on appeal. 

In Witness Whereof, [ have hereunto set my 
hand and affixed the seal of the above-entitled court 
at Juneau, Alaska, this 21st day of March, 1951. 


[Seal] /s/ J. W. LEIVERS, 
Clerk of Distriet Court. 
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[Endorsed]: No. 12872. United States Cowrt of 
Appeals for the Ninth Cireuit. George Vaara, An- 
thony Zorich, Ralph J. Rivers, as the Employment 
Security Commission of Alaska and R. E. Sheldon, 
Director and Chief Executive thereof, Appellants, 
vs. New England Fish Company, a Corporation and 
Wards Cove Packing Company, a Corporation, for 
Themselves and All Others Sinularly Situated, Ap- 
pellees. Transcript of Record. Appeal from the 
District Court for the Territory of Alaska, Division 
Number One. 


Filed March 2, 1951. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Cireuit 
No. 12872 


GEORGE VAARA, ANTHONY ZORICH, 
RALPH J. RIVERS, as the Employment Se- 
curity Commission of Alaska, and R. E. SHEL- 
DON, Director and Chief Executive Thereof, 

Appellants, 
VS. 

NEW ENGLAND FISH COMPANY, a Corpora- 
tion, and WARDS COVE PACKING COM- 
PANY, a Corporation, for Themselves and All 
Others Similarly Situated, 

Appellees. 


APPELLANTS’ STATEMENT OF POINTS 
AND DESIGNATION OF PARTS OF REC- 
ORD TO BE PRINTED 


Come now appellants above named and adopt the 
Statement of Points to be Rehed on by Appellants, 
filed with the cerk of the district court, as their 
statement of points to be rehed upon in the United 
States Court of Appeals, and pray that the whole 
of the record as filed and certified be printed. 

Dated at Juneau, Alaska this 28th day of Feb- 
ruary, 1951. 

J. GHRALD WILLIAMS, 
Attorney General of Alaska. 
/s/ JOHN LL. DIAMOND, 
Assistant Attormey General, 
Attorneys for Appellants. 


Receipt of Copy acknowledged. 
[indorsed]: Filed March 3, 1951. 


